
 
 
 
 
 
 
 

EXHIBIT 3 
Brief in Support of  Motion For Relief From Order Pursuant To 

Section 105(A) Of The Bankruptcy Code Extending The Chapter 9 
Stay To Certain  (A) State Entities, (B) Non Officer Employees And 

(C) Agents And Representatives Of The Debtor 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 
In re:         Chapter 9 
 
CITY OF DETROIT, MICHIGAN,    Case No. 13-53846 
 
  Debtor.     Hon. Steven W. Rhodes 
_________________________________/ 
 

BRIEF IN SUPPORT OF CATHERINE PHILLIPS, et al.’S MOTION FOR RELIEF 
FROM ORDER PURSUANT TO SECTION 105(a) OF THE BANKRUPTCY CODE 

EXTENDING THE CHAPTER 9 STAY TO CERTAIN (A) STATE ENTITIES, 
(B) NON OFFICER EMPLOYEES AND (C) AGENTS AND 

REPRESENTATIVES OF THE DEBTOR  
 

On March 27, 2013, Petitioners Catherine Phillips, et al. (hereafter “Petitioners”) filed a 

civil rights action in the United States District Court for the Eastern District of Michigan, 

challenging the validity of PA 436 on federal statutory and constitutional grounds, pursuant to 42 

U.S.C. §1983. See, Catherine Phillips, et al.  v. Richard Snyder and Andrew Dillon, Case No. 

13-CV-11370, (Exh. 6.1, Phillips Complaint), (hereafter, the “Phillips case”).   Governor 

Richard D. Snyder and State Treasurer Andrew Dillon are the only named defendants in the suit, 

while Petitioners represent a cross-section of citizens from communities across the State of 

Michigan that are directly affected by the enactment of PA 436.  On July 18, 2013, the Debtor 

filed for Chapter 9 bankruptcy.  At that time, all litigation against the Debtor or its property was 

automatically stayed pursuant to 11 U.S.C. §§ 362(a) and 922.  One week later, on July 25, 2013, 

upon Debtor’s motion, (Dkt. 56, Motion of Debtor For Entry of Order Extending the Chapter 9 

Stay to Certain (A) State Entities, (B) Non-Officer Employees and (C) Agents and 

Representatives of the Debtor, (hereafter “Motion to Extend Stay”),  this Court entered an Order 

Pursuant to Section 105(a) of the Bankruptcy Code Extending the Chapter 9 Stay to Certain (A) 

State Entities, (B) Non Officer Employees and (C) Agents and Representatives of the Debtor (Dkt. 
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166), (hereafter “Extended Stay Order”).   

Among those “State Entities” were the two named defendants in the Phillips case, 

Governor Snyder and Treasurer Dillon.  At issue in Petitioners’ Motion herein is this Court’s 

decision to stay all pre-petition litigation against these defendants, despite the fact that they are 

not officers, employees, agents, or representatives of the Debtor, and in no way otherwise share 

some close nexus or special relationship with the Debtor such that a suit against the Defendants 

would be, in effect, an action against the Debtor. Nor are the substantive issues within the 

Phillips case related in any way to the instant bankruptcy proceeding, to the enforcement of 

claims against Debtor, or to and of Debtor’s activities in this Chapter 9 case. Petitioners seek a 

lift of the stay as to the Phillips case on several grounds: (1) that Debtor never asked for or 

intended that the stay order would be so broadly worded; (2) that the inclusion of the non-debtor 

defendants from the Phillips case in the Extended Stay Order (Dkt. 166) exceeds the permissible 

scope of such a stay under 11 U.S.C. §§ 105(a), 362(a), and 922;  (3) that even if the Bankruptcy 

Code permitted the extension of automatic stays to non-debtor third parties with no connection to 

the Debtor, the Extended Stay Order (Dkt. 166) fails to further the purposes for which such stays 

are provided; and (4), of utmost importance, where the Petitioners allege ongoing constitutional 

violations, enforcement of the Constitution cannot be subjugated by the bankruptcy process. 

STANDARD OF REVIEW 

When a bankruptcy petition is filed, most judicial actions against the debtor that were 

commenced before the filing of the petition are automatically stayed during the pendency of the 

bankruptcy petition.  11 U.S.C. § 362(a)(1).  However, this automatic stay provision was not 

intended to immutably relegate creditors to a world of limbo or to the resolution of the civil 

claims within the limitations of a bankruptcy proceeding.  Instead, as Congress recognized when 

enacting the automatic stay provision: 
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[I]t will often be more appropriate to permit proceedings to continue in their 
place of origin, when no great prejudice to the bankruptcy estate would result, 
in order to leave the parties to their chosen forum and to relieve the bankruptcy 
court from many duties that may be handled elsewhere. 

 
S. Rep. No. 989, 95th Cong., 2d Sess. 50, reprinted in 1978 U.S. Code Cong. & Admin. News 

5780, 5836. 

Recognizing that some actions are better suited to resolution outside the bankruptcy 

forum, Congress specifically granted—in the same provision establishing the automatic stay—

full discretion to the bankruptcy court to lift the stay and allow litigation to go forward in another 

forum.  Section 362(d) of the Bankruptcy Code provides: 

On request of a party in interest and after notice and a hearing, the court shall 
grant relief from the stay provided under [§ 362(a)], such as by terminating, 
annulling, modifying, or conditioning such stay—(1) for cause, including the 
lack of adequate protection of an interest in property of such party in 
interest . . . . 

 
11 U.S.C. § 362(d)(1) (emphasis added). 

To determine whether sufficient cause exists to grant relief from the stay in a non-

bankruptcy forum, the bankruptcy court must scrutinize the factual circumstances of the case 

before it.  Christensen v. Tucson Estates, Inc. (In re Tucson Estates, Inc.), 912 F.2d 1162, 1166 

(9th Cir. 1990); Pursifull v. Eakin, 814 F.2d 1501, 1506 (10th Cir. 1987); Sumitomo Trust & 

Banking Co., Ltd. v. Holly's, Inc. (In re Holly's, Inc.), 140 B.R. 643, 687 (Bankr. W.D. Mich. 

1992).  Among other factors, the Court should consider whether modifying the stay will promote 

judicial economy.  See, e.g., Robbins, 964 F.2d at 344; In re MacDonald, 755 F.2d 715, 717 (9th 

Cir. 1985); see also 2 Collier on Bankruptcy ¶ 362.07[3] (15th ed. 1991) (noting that relief may 

be granted from the automatic stay where “the liquidation of a claim may be more conveniently 

and speedily determined in another forum”).  Another particularly compelling consideration is 

whether the bankruptcy petition was filed by the debtor “on the eve of the resolution of pending 
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prepetition litigation.”  In re Wilson, 85 B.R. 722, 728 (Bankr. E.D. Pa. 1988) (citing Matter of 

Holtkamp, 669 F.2d 505, 509 (7th Cir. 1982)); see also, In re Castlerock Props., 781 F.2d 159, 

163 (9th Cir. 1986); In re Olmstead, 608 F.2d 1365, 1368 (10th Cir. 1979); In re Borbridge, 81 

B.R. 332, 335 (Bankr. E.D. Pa. 1988); In re Philadelphia Athletic Club, 9 B.R. 280, 282 (Bankr. 

E.D. Pa. 1981).   

In the most recent large-scale municipal bankruptcy, the question of “cause” to lift a stay 

was framed thusly: 

To determine whether "cause" exists to lift the stay and allow a suit to proceed in 
a non-bankruptcy forum, a court typically analyzes whether (1) any great 
prejudice to either the bankrupt estate or the debtor will result from continuation 
of a civil suit, (2) the hardship to the non-bankrupt party by maintenance of 
the stay considerably outweighs the hardship to the debtor, and (3) the creditor 
has a probability of prevailing on the merits of its lawsuit. Chizzali v. Gindi (In re 
Gindi), 642 F.3d 865, 872 (10th Cir. 2011), overruled on other grounds by TW 
Telecom Holdings Inc. v. Carolina Internet Ltd., 661 F.3d 495 (10th Cir. 2011) 
(emphasis added); Caves, 309 B.R. at 80; In re Pro Football Weekly, Inc., 60 B.R. 
824, 826 (N.D.Ill.1986). 

 
In re Jefferson County, 484 B.R. 427, 465-466 (Bankr. N.D. Ala. 2012). 
 

ARGUMENT 

I. DEBTOR NEVER INTENDED OR ASKED FOR A STAY ORDER THAT 
WOULD ENCOMPASS ALL ACTIONS AGAINST THE “STATE ENTITIES,” 
WITHOUT REFERENCE TO THE NATURE OF THE ACTION. 

 
The simplest solution to correct the overbreadth of the Extended Stay Order (Dkt. 166)  is 

to recognize that Debtor never sought so broad a stay order as that which ultimately issued from 

this Court; that it was never intended that the Extended Stay Order (Dkt. 166) should apply to 

actions such as Petitioners’ Phillips case, which do not implicate any of the Debtors’ interests 

that are protected by Chapter 9; and that the Extended Stay Order (Dkt. 166) does not and should 

not, in fact, apply to Petitioners’ case. 

Such a conclusion is not only supported by the plain language of the Bankruptcy Code 
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and its underlying intent, but also by the language of Debtor’s own motion seeking extension of 

the Chapter 9 stay.  Debtor did not ask that all actions against the non-debtor Defendants be 

stayed, but rather only those actions “that, directly or indirectly, seek to enforce claims against 

the City, interfere with the City’s activities in this Chapter 9 case or otherwise deny the City the 

protections of the Chapter 9 stay.”  Absent such limiting language, Debtor’s motion would 

rightly have been attacked as seeking relief that was massively overbroad and, in many instances, 

not even remotely related to the purposes for which Chapter 9 protections exist. 

Unfortunately, the absence of such language in the Extended Stay Order (Dkt. 166) has 

created precisely such an impermissibly broad-ranging stay.  In its current form and breadth, the 

Extended Stay Order (Dkt. 166) provides that “the Chapter 9 stay hereby is extended to apply in 

all respects (to the extent not otherwise applicable) to the State Entities.”  (Dkt. 166, Extended 

Stay Order, at p. 2)  Without the modification or clarification sought by Petitioners herein, the 

Extended Stay Order therefore not only fails to limit its application in the way requested by 

Debtor, but instead encourages the broadest possible reading, as evidenced by the words of 

United States District Court, Honorable George Steeh in his Order Regarding Notice of 

Pendency of Bankruptcy Case and Application of the Automatic Stay, (Exh. 6.3, Phillips case, 

Dkt. #30) (hereafter “Steeh Order”), staying Petitioners’ declaratory/injunctive relief civil rights 

action that is the subject of this Motion:  

Although it is not apparent that any interests of the City of Detroit bankruptcy 
proceedings are implicated in the case, the plain language of the stay order would 
apply to this lawsuit. 

In accordance with the broadly worded Extension Order issued by the bankruptcy 
court, this court will abide by the stay unless and until such time as an order issues 
lifting or modifying the stay to permit the captioned matter to proceed. 

(Exh. 6.3, Phillips case, Dkt. #30, Steeh Order) (emphasis added). 

This was not the relief sought by Debtor in its Motion to Extend Stay (Dkt. 56), and it was 
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not the relief that should have been granted.  Clarifying the Extended Stay Order to make clear 

that it only applies to actions against the res of the Debtor, or even adopting verbatim the 

language proposed by the Debtor in its Motion to Extend Stay (Dkt. 56), would permit actions 

against non-Debtor “State Entities”  to continue in courts across the State where such actions do 

not defeat or frustrate the purposes of Debtor’s bankruptcy proceedings.  

II. THE RELEVANT PROVISIONS OF THE BANKRUPTCY CODE DO NOT 
AUTHORIZE EXTENDING THE AUTOMATIC STAY OF PREPETITION 
LITIGATION TO ALL ACTIONS AGAINST THE NON-DEBTOR STATE 
ENTITIES SNYDER AND DILLON. 

 
The relevant provisions of the Bankruptcy Code providing for automatic stays of 

litigation in Chapter 9 bankruptcy are 11 U.S.C. §§ 362(a) and 922.  Section 362(a) provides in 

pertinent part: 

(a) Except as provided in subsection (b) of this section, a petition filed under 
section 301,302, or 303 of this title, or an application filed under section 
5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, 
applicable to all entities, of— 

(1) the commencement or continuation, including the issuance or 
employment of process, of a judicial, administrative, or other 
action or proceeding against the debtor that was or could have 
been commenced before the commencement of the case under this 
title, or to recover a claim against the debtor that arose before the 
commencement of the case under this title; 

(2) the enforcement, against the debtor or against property of the 
estate, of a judgment obtained before the commencement of the 
case under this title; 

(3) any act to obtain possession of property of the estate or of 
property from the estate or to exercise control over property of the 
estate; 
(4) any act to create, perfect, or enforce any lien against property 
of the estate; 

(5) any act to create, perfect, or enforce against property of the 
debtor any lien to the extent that such lien secures a claim that 
arose before the commencement of the case under this title; 

(6) any act to collect, assess, or recover a claim against the debtor 
that arose before the commencement of the case under this title; 
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(7) the setoff of any debt owing to the debtor that arose before the 
commencement of the case under this title against any claim 
against the debtor; … 

11 U.S.C. § 362(a) (emphases added).  Thus on its face, § 362(a) is concerned with preventing 

the initiation or continuation of any litigation against the debtor or the bankruptcy estate and 

therefore expressly authorizes staying litigation of claims against the debtor or the estate.   

Section 922 makes several other provisions for automatic stays in the Chapter 9 context: 

(a) A petition filed under this chapter operates as a stay, in addition to the stay 
provided by section 362 of this title, applicable to all entities, of— 

(1) the commencement or continuation, including the issuance or 
employment of process, of a judicial, administrative, or other 
action or proceeding against an officer or inhabitant of the debtor 
that seeks to enforce a claim against the debtor; and 

(2) the enforcement of a lien on or arising out of taxes or 
assessments owed to the debtor. 

 
11 U.S.C. § 922(a) (emphases added). On its face, §922 is thus also concerned with 

preventing the initiation or continuation of any litigation against the debtor.  Indeed, § 922 seeks 

to protect the municipal debtor from both direct and indirect actions against the debtor, where a 

creditor might sue the officers or inhabitants of a municipality in order to reach the assets of the 

debtor. In re City of Stockton, 484 B.R. 372, 378-379 (Bankr. E.D. Cal. 2012). 

 But there is nothing in the Code that provides for staying actions against non-debtor third 

parties such as the State defendants in the Phillips case.  Indeed, with respect to §362(a), the 

Sixth Circuit has noted that “said provision facially stays proceedings ‘against the debtor’ and 

fails to intimate, even tangentially, that the stay could be interpreted as including any defendant 

other than the debtor.” Lynch v. Johns-Manville Sales Corp., 710 F.2d 1194, 1196 (6th Cir. 

1983).  In Lynch court further found:   

It is universally acknowledged that an automatic stay of proceeding accorded by § 
362 may not be invoked by entities such as sureties, guarantors, co-obligors, or 
others with a similar legal or factual nexus to the . . . debtor…The legislative 
history of §362 discloses a congressional intent to stay proceedings against the 
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debtor, and no other.   
Id. 

 Even in cases where a broader construction to the automatic-stay provisions of §362 have 

been applied, the extension of a stay to non-debtor third parties typically only occurs when they 

are co-defendants of the debtor, and even then, only in the most unusual circumstances: 

[S]omething more than the mere fact that one of the parties to the lawsuit has filed 
a Chapter 11 bankruptcy must be shown in order that proceedings be stayed 
against non-bankrupt parties. This "unusual situation," it would seem, arises when 
there is such identity between the debtor and the third-party defendant that the 
debtor may be said to be the real party defendant and that a judgment against the 
third-party defendant will in effect be a judgment or finding against the debtor. 
An illustration of such a situation would be a suit against a third-party who is 
entitled to absolute indemnity by the debtor on account of any judgment that 
might result against them in the case. 
 

A.H. Robins Co. v. Piccinin, 788 F.2d 994, 999 (4th Cir. 1986) 

 Such unusual circumstances are not present here.  Petitioners have not sued Debtor; thus, 

the underlying defendants in the Phillips case -- Snyder and Dillon -- are not co-defendants with 

Debtor.  Nor is there “such identity” between the Phillips defendants and Debtor that Debtor 

would be the real party defendant in the Phillips case.  Likewise, the Phillips defendants are not 

officers or inhabitants of Debtor, and Petitioners’ suit does not seek to enforce any claim against 

Debtor, rending § 922 inapplicable.  As such, authority for inclusion of the Phillips case under 

the scope of the Extended Stay Order cannot be found in either §§362(a) or 922(a) of the 

Bankruptcy Code. 

Nor can such authority be found in § 105(a).  While it is true that a bankruptcy court is 

granted additional powers to issue orders that are “necessary or appropriate to carry out the 

provisions of this title,” pursuant to 11 U.S.C. § 105(a), such powers are not without limits. As 

recognized in GAF Corp. v. Johns-Manville Corp. (In re Johns-Manville Corp.), 26 B.R. 405 

(Bankr. S.D.N.Y. 1983), any extension of a stay made pursuant to § 105 must be carefully 
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circumscribed to ensure that such an extension is only used to protect the debtor. 

The GAF Corp. plaintiffs were manufacturers that were named as co-defendants, along 

with Johns-Manville, in asbestos litigation.  When Johns-Manville initiated bankruptcy 

proceedings, all actions against it were automatically stayed pursuant to §362(a).  The GAF 

Corp. plaintiffs moved for an extension of the stay, pursuant to § 105(a), to include all of Johns-

Manville's co-defendants in the asbestos litigation.  The court rejected this invitation: 

Although Section 105 may be used to extend the stay, Section 105 does not have a 
life of its own and this extension may only be accomplished within the proper 
boundaries of Section 362. That is, unless this extension is designed to protect the 
debtor's interests, it cannot be granted. 
 

*  *  * 
 
Section 105 of the Code was not intended to grant the bankruptcy court powers 
without bounds, In re Brada Miller Freight Systems, Inc., 16 Bankr. 1002, 6 
C.B.C. 2d 375, 389 (N.D. Ala. 1981), and the court's equitable powers thereunder 
are not unrestricted. In re Dunckle Associates, Inc., 19 Bankr. 481, 6 C.B.C. 2d 
600, 605 (Bankr. E.D. Pa. 1982). See also 2 Collier on Bankruptcy para. 105.02 at 
105-7 (15th ed. 1982). See also In re Chanticleer Associates, Ltd., 592 F.2d 70 
(2d Cir. 1979). 
 
The crux of the matter before this Court is whether the injunctive relief sought by 
the co-defendants under Section 105(a) is "necessary or appropriate" in order to 
achieve the goals of a Chapter 11 reorganization. 
 

GAF Corp. v. Johns-Manville Corp. (In re Johns-Manville Corp.), at 414-415. 

The court found that the asbestos litigation plaintiffs would suffer significantly greater 

harm if the stay was expanded to include the co-defendants than the co-defendants would suffer 

if the stay was denied, even though the remedy sought by the asbestos plaintiffs was limited to 

money damages (which meant that such plaintiffs’ injuries, however grave, did not constitute 

“irreparable harm,” under a preliminary-injunction standard because an adequate remedy existed 

at law to compensate the plaintiffs or their survivors): 

The asbestos victims will certainly suffer by the total frustration of their 
opportunity for a day in court. As Chief Judge Peckham stated in the context of 
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asbestos litigation: 
 

Such delay is not costless to these plaintiffs, many of whom are 
suffering financial hardships and who seek damages to redress 
their injuries and some of whom are dying and whose testimony 
must be perpetuated. The defendants may be inconvenienced by 
expeditious resumption of the actions against them. However, 
under Landis, the balance of hardship weighs in favor of the 
injured plaintiffs. 

 
In re Related Asbestos Cases, 23 B.R. 523, 531-2 (N.D. Cal. 1982) (citing Landis 
v North American Company, 299 U.S. 248, 81 L. Ed. 153, 57 S. Ct. 163 
(1936)). Accord, Evans v. Johns-Manville Sales Corp., C.A. No. 80-2939, slip op. 
at 4-6 (D.N.J., October 5, 1982). 
 
To the same effect, see In re Massachusettes Asbestos Cases,M.B.L. Nos. 1 & 2 
(D. Mass. Sept. 28, 1982), in which the court denied a stay against third parties 
who were co-defendants of a debtor, stating: 
 

The suppliant for a stay must make out a clear case of hardship or 
inequity in being required to go forward, if there is even a fair 
possibility that the stay for which he prays will work damage to 
someone else . . . . 
 
Here, it is not a question of a fair possibility. It is certainty that any 
delay in the continuing efforts to bring these cases to trial will 
result in continued and increased hardship to the plaintiffs. This is 
not to ignore the problems of the defendants, but the loss to the 
plaintiffs far outweighs any possible gain procedural or practical 
that would inure to them. 

 
Slip Op. at 3. 
 

GAF Corp. v. Johns-Manville Corp. (In re Johns-Manville Corp.), at 417. 

 Unlike the asbestos-litigation plaintiffs, for whom there existed an adequate (if imperfect) 

remedy at law in the form of money damages, the Petitioners in the instant case are suffering 

irreparable harm for which there is no adequate remedy at law as long as the violations of their 

constitutional rights continue. Chicago Teachers Union v. Hudson, 475 U.S. 292, 106 S.Ct. 1066, 

89 L.Ed.2d 232 (1986); Doe v. Duncanville Independent School District, 994 F.2d 160 (5th Cir. 

1993).  As such, the equities tilt overwhelmingly against using § 105 to extend the stay to the 
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non-debtor defendants in the Phillips case. 

 Some courts have found that a bankruptcy court lacks the power under § 105 to issue a 

stay against a non-debtor party, In re American Hardwoods, Inc., 885 F.2d 621, (9th Cir. 1989), 

while others have cautiously allowed such stays where the equities clearly favor them: 

Judicial discretion is not unlimited but is to be carefully honed in light of the facts 
of the case, applicable precedent and appropriate policy. Fry v. Porter, 1 Mod. 
[1607] 300, 307. The issuance of a stay by any court of equity requires a showing 
of serious, if not irreparable, injury and a tipping of the balance of the equities in 
favor of the party seeking the stay. Landis v. North American Co., 299 U.S. 248, 
254-55, 81 L. Ed. 153, 57 S. Ct. 163 (1936); Commodity Futures Trading 
Commission v. Chilcott Portfolio Mgt. Inc., 713 F.2d 1477 (10th Cir. 1983). 

 
Lesser v. A-Z Assocs. (In re Lion Capital Group), 44 B.R. 690, 701 (Bankr. S.D.N.Y. 1984) 
 
 In the case at bar, the Extended Stay Order (Dkt. 166) is overbroad as applied to the 

Phillips case because there is simply no reason to believe that Debtor would suffer any 

substantial harm, let alone irreparable injury, if Petitioners’ injunctive action against the 

underlying defendants was permitted to continue.  The District Court recognized as much when 

it noted that “it is not apparent that any interests of the City of Detroit bankruptcy proceedings 

are implicated” in Petitioners’ action, but concluded that it nevertheless was bound by the terms 

of the “broadly worded Extension Order issued by the bankruptcy court,” and was therefore 

required to stay the case “unless and until such time as an order issues lifting or modifying the 

stay to permit the captioned matter to proceed.” (Exh. 6.3, Steeh Order, Phillips case) 

Where, as here, Snyder and Dillon, as defendants in the Phillips case, are third parties to 

Debtor’s bankruptcy proceedings and there is no close nexus of identity between them and 

Debtor that would otherwise justify staying litigation against the Phillips defendants, the 

Bankruptcy Code does not authorize staying Petitioners’ action.  For that reason, the stay as to 

the Phillips case should be lifted. 

III. STAYING PETITIONERS’ ACTION AGAINST DEFENDANTS DOES NOT 
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FURTHER THE PURPOSES OF THE BANKRUPTCY CODE. 
 
Even assuming that the Bankruptcy Code could be read as permitting the extension of 

automatic-stay orders to non-debtor third parties in narrow circumstances (i.e., where an action 

against a non-debtor is really designed to reach the assets of the debtor/estate), such is not the 

case here.  And in any event, when the circumstances surrounding Petitioners’ litigation against 

the defendants Snyder and Dillon are viewed in their totality, it becomes clear that staying this 

particular litigation is not “necessary or appropriate to carry out the provisions” of the Code, as 

required by § 105. 

There can be no doubt that the stay provisions of the Code are primarily intended to 

provide protection to the parties to a bankruptcy proceeding: the debtor and the creditors, as best 

explained in the legislative history of the Code: 

The automatic stay is one of the fundamental debtor protections provided by the 
bankruptcy laws. It gives the debtor a breathing spell from his creditors. It stops 
all collection efforts, all harassment, and all foreclosure actions. It permits the 
debtor to attempt a repayment or reorganization plan, or simply to be relieved of 
the financial pressures that drove him into bankruptcy. 
 

H.R. Rep. 95-595, at 340 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 6296. 

The stay of proceedings was also intended to promote an orderly reorganization or 

liquidation of the debtor's estate thereby benefiting, secondarily, creditors of the estate: 

The automatic stay also provides creditor protection. Without it, certain creditors 
would be able to pursue their own remedies against the debtor's property. Those 
who acted first would obtain payment of the claims in preference to and to the 
detriment of other creditors. Bankruptcy is designed to provide an orderly 
liquidation procedure under which all creditors are treated equally. A race of 
diligence by creditors for the debtor's assets prevents that. 

 
Id., reprinted in 1978 U.S.C.C.A.N. 5787, 6297. 
 

Courts have been extremely reluctant to extend this protection to non-debtor third parties, 

recognizing that “it would distort congressional purpose to hold that a third party solvent co-
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defendant should be shielded against his creditors by a device intended for the protection of the 

insolvent debtor and creditors thereof.” Lynch v. Johns-Manville Sales Corp., 710 F.2d at 1197. 

See also: In re Related Asbestos Cases, 23 B.R. 523, 527 (N.D. Cal. 1982); In re UNR Industries, 

Inc., 23 B.R.144 (Bankr. N.D. Ill. 1982); Ashworth v. Johns-Manville, et al., Nos. C78-470, C81-

1545, C77-4088, C79-167 (N.D. Ohio Mar. 21, 1983) at 4. 

Asbestos and other mass-tort litigation is instructive on this point, since such cases often 

involve numerous co-defendants, some of whom are solvent and some of whom are not.  In such 

cases, the solvent defendants are understandably concerned about proceeding without the 

maximum number of co-defendants and thus prefer to wait until their insolvent co-defendants 

emerge from bankruptcy.  Despite these concerns, where a debtor’s solvent co-defendants have 

moved for an extension of the automatic stay to cover them, they have been routinely denied.  

When viewed in light of the test that is typically applied by bankruptcy courts to determine 

whether a stay should be extended to a non-debtor third-party, that result is hardly surprising.  In 

In re Family Health Servs., 105 B.R. 937 (Bankr. C.D. Cal. 1989) the court succinctly 

summarized: 

Courts have applied traditional preliminary injunction tests when determining 
whether to stay actions against non-debtor parties. It has been held that: 
 

In order for the Court to enjoin a creditor's action against a co-
debtor or guarantor, the debtor must show: 1) irreparable harm to 
the bankruptcy estate if the injunction does not issue; 2) strong 
likelihood of success on the merits; and 3) no harm or minimal 
harm to the other party or parties. In Re Otero Mills, Inc., 25 Bankr. 
1018, 1021 (Bankr. N.M. 1982). In Re Larmar Estates, Inc., 5 
Bankr. 328, 331 (Bankr. E.D.N.Y. 1980); In Otero 
Mills and Larmar the courts determined that "likelihood of success 
on the merits" equates to the probability of a successful plan of 
reorganization. Otero Mills, 25 Bankr. at 1021;Larmar, 5 Bankr. at 
331. 

 
The Ninth Circuit has stated the standard test to evaluate claims for preliminary 
injunctive relief as follows: 
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Under the first part of this test, the movant must show 1) 
irreparable injury, 2) probable success on the merits, 3) a balance 
of hardships that tips in the movant's favor, and 4) that a 
preliminary injunction is in the public interest. Alternatively, a 
court may issue an injunction if the moving party 
demonstrates either a combination of probable success on the 
merits and irreparable injury or that serious questions are raised 
and the balance of hardships tips in his favor. 

 
F.T.C. v. Evans Products Co., 775 F.2d 1084, 1088-89 (9th Cir. 1985).  See also,  

In re Family Health Servs., 105 B.R. 937, 943 (Bankr. C.D. Cal. 1989) 
 

Of course, the cases above all involved co-defendants, co-debtors, or guarantors.  In this 

case, the Phillips defendants lack even that once-removed connection to the Debtor.  The Phillips 

case does not name Debtor or any of its agents, employees, officers or representatives as co-

defendants or parties in any capacity.  But even applying the standard applicable to co-

defendants, co-debtors, and guarantors, Defendants are not entitled to a stay.   

There is nothing to suggest that Debtor would suffer an irreparable injury to the 

bankruptcy estate if Petitioners’ litigation regarding the constitutionality of Public Act 426 was 

to proceed during the pendency of Debtor’s bankruptcy proceedings.  Indeed, there is nothing to 

suggest that the bankruptcy estate would be in any way affected, as: (1) Debtor is not a party to 

Petitioners’ litigation; (2) Petitioners’ litigation seeks no money damages; and (3) to whatever 

extent Petitioners may be entitled to attorney fees and costs if they prevail in the underlying 

matter, such an award will be the responsibility of the State of Michigan, not Debtor, as 

Defendants are State officials. 

On the other hand, in light of the constitutional violations alleged by Petitioners in their 

complaint, Petitioners have suffered and will continue to suffer irreparable harm.  Courts have 

held that the mere fact that constitutional rights are being violated is sufficient to demonstrate 

irreparable harm. Doe v. Duncanville Independent School District, 994 F.2d 160 (5th Cir. 1993).  
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Even a temporary loss of a constitutional right constitutes irreparable harm which cannot be 

adequately remedied by an action at law. Chicago Teachers Union v. Hudson, 475 U.S. 292, 106 

S.Ct. 1066, 89 L.Ed.2d 232 (1986).  Thus, not only can Debtor not demonstrate irreparable harm 

to the bankruptcy state if Petitioners’ claim against Defendants is not stayed, but it also cannot 

demonstrate “no harm or minimal harm” to Petitioners if the litigation is stayed.  As a result, 

whether analyzed under a preliminary-injunction framework or a simple balancing of the equities, 

the extension of the stay to include the Phillips case cannot be upheld. 

IV. WHERE PETITIONERS ALLEGE CONSTITUTIONAL VIOLATIONS, 
ENFORCEMENT OF THE CONSTITUTION MUST TAKE PRECEDENCE 
OVER STAYING LITIGATION AGAINST NON-DEBTOR DEFENDANTS 

 
As explained above, it is not “necessary or appropriate” that all litigation against the non-

debtor Phillips defendants, Snyder and Dillon, be stayed in order to carry out the purposes of the 

Bankruptcy Code as applied to Debtor.  But as written, that is precisely what the Extended Stay 

Order does.  No matter what the facts, no matter what the claims against the State, under the 

broad language of this Court’s Order, no lawsuit of any kind can proceed against the Governor 

or the State Treasurer until one community—the City of Detroit—emerges from bankruptcy.  

Thus, both on its face and as applied, the Extended Stay Order (Dkt. 166) operates to deprive all 

who reside in the entire State of Michigan of their constitutional rights of access to the courts and 

to petition for a redress of grievances. 

A court can hold a statute unconstitutional either because it is facially invalid or 

unconstitutional as applied in a particular set of circumstances.  See Coleman v. Ann Arbor 

Transp. Auth., 904 F. Supp. 2d 670, 682-83 (E.D. Mich. 2012) (citing Women's Med. Prof'l Corp. 

v. Voinovich, 130 F.3d 187, 193 (6th Cir. 1997)).  In an ‘as applied’ challenge, “the plaintiff 

contends that application of the statute in the particular context in which he has acted, or in 

which he proposes to act, would be unconstitutional.”  Women’s Med. Prof’l Corp., 130 F.3d at 
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193 (internal citations omitted).  

The stay of proceedings as applied to Petitioners’ underlying case in Phillips violates 

their rights under the United States Constitution and the Civil Rights Act, 42 U.S.C. § 1983, to a 

full remedy for the deprivation of their constitutional rights.  As such, Petitioners ask this Court 

to modify the stay with respect to the Phillips case in order to avoid such constitutional 

violations under the Fifth and Fourteenth  Amendments.   

Specifically, it violates Petitioners’ right to due process in that they no longer have an 

avenue to vindicate the deprivation of their constitutional rights, as guaranteed by the 

enforcement power given to Congress by § 5 of the Fourteenth Amendment through 42 U.S.C. 

§1983, which provides: 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage of any State . . . subjects, or causes to be subjected thereof to the 
deprivation of any rights, privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an action at law, suit in equity, 
or other proper proceeding for redress . . . .”  

 
42 U.S.C. § 1983. 

When Congress adopted the Fourteenth Amendment in 1868, it took steps to ensure that 

the promise of that amendment—freedom from violations of due process and equal protection by 

public officials—would be e.  Thus, in 1871, the United States Congress first enacted § 1 of the 

Klu Klux Klan Act, pursuant to § 5 of the Fourteenth Amendment with the express intent to 

provide for enforcement of that amendment to the United States Constitution, which is 

specifically entitled, “An Act to enforce the Provisions of the Fourteenth Amendment to the 

Constitution of the United States, and for other purposes.”  17 Stat. 13 (1871). 

In 1874, Congress codified the substantive portion of the 1871 Act, passing a separate 

section identical to the present version of the Civil Rights Act, 42 U.S.C. § 1983.  The Supreme 

Court has broadly described the primary purpose of § 1983 as follows:  
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As a result of the new structure of law that emerged in the post-Civil War era—
and especially of the Fourteenth Amendment, which was its centerpiece—the role 
of the Federal Government as the guarantor of basic federal rights against state 
power was clearly established.  Section 1983 opened the federal courts to 
private citizens, offering a uniquely federal remedy against incursions under 
the claimed authority of state law upon rights secured by the Constitution 
and laws of the Nation . . . . 
 
The very purpose of section 1983 was to interpose the federal courts between 
the States and the people, as guardians of the people’s federal rights—to 
protect the people from unconstitutional action under color of state law . . . . 
 

Mitchum v. Foster, 407 U.S. 225, 238-39, 242 (1972). (emphasis added).  Throughout our 

nation’s history, therefore, the right of our citizens to enforce their rights under the U.S. 

Constitution in a United States District Court has been a bulwark of democratic principles.  

Taking away that right should not be taken lightly.   

Petitioners’ federal statutory right to vindicate the deprivation of their constitutional 

rights includes the right to have the United States District Court and a jury of Petitioners’ peers 

adjudicate their § 1983 cause of action, as guaranteed by 28 U.S.C. § 1343(3). See U.S. Const. 

amend. VII (guaranteeing the right to trial by jury); 28 U.S.C. § 1343(3) (providing that “[t]he 

district courts shall have original jurisdiction of any civil action . . . [t]o redress the deprivation 

under color of any State law . . . of any right, privilege or immunity secured by the Constitution 

of the United States . . . .”).  

Congress enacted § 1983 with the “goal of compensating the injured” and “preventing 

official illegality.”  Jaco v. Bloechle, 739 F.2d 239, 244 (6th Cir. 1984) (internal quotations 

omitted).  In doing so, it clearly established the Federal Government as the guarantor of “the 

basic federal rights of individuals against incursions by state power.”  Patsy v. Bd. of Regents of 

State of Fla., 457 U.S. 496, 503 (1981).   

The application of the automatic stay herein to Petitioners’ case contravenes the very 

purpose and intent of Congress and the Supreme Court in enacting and enforcing § 1983, to 

13-53846-swr    Doc 1004-4    Filed 09/23/13    Entered 09/23/13 17:35:17    Page 18 of 22



18 
 

provide a judicial remedy for the violation of one’s rights under the Constitution.  Accord Felder 

v. Casey, 487 U.S. 131, 148 (1988) (recognizing that civil rights actions “belong in court”) 

(quoting Burnett v. Grattan, 468 U.S. 42, 50 (1984); Mitchum, 407 U.S. at 242-43 (noting that 

the enforcement of federal rights is of the highest priority).  By delaying proceedings in the 

underlying matter indefinitely, the stay has in essence taken from Petitioners—without any 

process, let alone adequate process—the opportunity to have the deprivations of their civil rights 

adjudicated by the district court and a jury of their peers.  This stay thus precludes Petitioners 

from any relief for the violations of their constitutional rights wrought by PA 436.  See Felder, 

487 U.S. at 148. 

In this regard, Perez v. Campbell, 402 U.S. 637 (1971) is noteworthy.  In that case, the 

Court dealt with the conflict between the Bankruptcy Act and a state “financial responsibility” 

motorist statute.  In so doing, it found that the conflicts presented by the state statute violated the 

Supremacy Clause.  The Court also noted that the conflict was created, and the state law 

invalidated by the Supremacy Clause, because the state law undermined the “declared purpose” 

of the federal Bankruptcy Act. Id. at 654.  In that case the court held that there was “no reason 

why the States should have broader power to nullify federal law.” Id. at 652. 

Here, however, the Supremacy Clause is useless to resolve statutory conflicts with other 

federal legislation.  It is not the federal Bankruptcy Act that is being frustrated and interfered 

with, but rather the Civil Rights Act – i.e. the protection of individuals’ rights under the United 

States Constitution -- that is being undermined.  The exercise of this Court’s discretion in staying 

proceedings in the Phillips case – as well as other § 1983 cases -- interferes with the purpose, 

intent, and effectiveness of the federal Civil Rights Act.  As in Perez, in the Phillips case there is 

“no reason” justifying this Court’s Extended Stay Order, (Dkt. 166),  to “nullify federal law,” 

(i.e., the Civil Rights Act of 1871) such that it “frustrates” its “full effectiveness.” Id.  
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The constitutional conundrum caused by the application of the automatic stay to the 

Phillips case are well described in a recent opinion from the Eastern District of California, V.W. 

ex rel. Barber v. City of Vallejo, No. 12-1629, 2013 WL 3992403 (E.D. Cal. Aug. 2, 2013).  In 

Vallejo, the court makes the following, highly pertinent observation with regard to the issue of a 

conflict between the purposes of the Bankruptcy Code and the Civil Rights Act: 

[A]larming as it is, as the bankruptcy statute appears to be written, a 
municipality may erase its own liability to persons whom it and its officers 
have willfully and maliciously deprived of their civil rights—and even their 
lives—by filing for bankruptcy.  This extraordinary result would appear to 
exalt the bankruptcy laws over the civil rights laws (even though the civil 
rights laws, like the bankruptcy laws, are anchored in the constitution). 

 
Id. at 4.  In Vallejo, however, because neither party had actually raised this issue --and indeed the 

plaintiff had conceded the jurisdiction of the Bankruptcy Court to discharge her claims -- the 

Court did not decide the merits of this issue.  Nonetheless, the Vallejo court went out of its way 

to identify and flag how the Bankruptcy Code, if improperly applied, may well 

unconstitutionally interfere with rights secured by § 1983 and the Fourteenth Amendment. 

 Once again, it should be noted that, unlike the Phillips  case herein, Vallejo involved 

direct claims for money damages against the debtor municipality.  In Phillips, the application of 

the stay to the non-debtor defendants is even more contrary to public policy inasmuch as it 

allows those defendants to perpetuate constitutional violations by attaching themselves to a third-

party bankruptcy proceeding. 

Rather than “exalt” the Bankruptcy Code over the Civil Rights Acts, the automatic- and 

equitable-stay provisions of the Code should be construed to be consistent with § 1983, thus 

avoiding a constitutional conflict.  Where a federal statute is overbroad, as the Bankruptcy Code 

is here, the Court should construe the statute to avoid constitutional problems if the statute is 

subject to such a limiting construction.  New York v. Ferber, 458 U.S. 747, 769 (1982).  
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Here, the automatic- and equitable-stay provisions can be limited through a grant of relief 

from the stay, which is within this Court’s discretion.  In re Atl. Ambulance Assocs., Inc., 166 

B.R. 613, 615 (Bankr. E.D. Va. 1994) (noting that the bankruptcy “code gives the court a fairly 

broad discretion to provide appropriate relief from the stay as may fit the facts of the case.”); 

Capital Commc'ns Fed. Credit Union v. Boodrow, 197 B.R. 409, 413 (N.D.N.Y. 1996) aff'd sub 

nom. In re Boodrow, 126 F.3d 43 (2d Cir. 1997) (“[A] court has broad discretion to lift the stay 

in appropriate circumstances.” (internal citations omitted)). Petitioners thus ask this Court to lift 

or modify the Stay as it applies to their case, to allow the Bankruptcy Code to be read 

consistently with the constitutionally imposed values and principles of  § 1983 and, therefore, 

applied in a constitutional manner. 

CONCLUSION 

For all of the reasons stated above in their Motion attached hereto, and for good cause 

shown, Petitioners respectfully request that Extended Stay Order (Dkt. 166) be clarified, 

modified, or lifted with respect to Petitioners’ claims against the underlying defendants in the 

Phillips case, so that: 1) the constitutionality of Public Act 436 may be properly adjudicated 

pursuant to 42 U.S.C. §1983 by an Article III United States District Court; and 2) Petitioners 

may amend their Complaint to provide for the voluntary withdrawal of individual plaintiffs 

Phillips, Valenti, and AFSCME Council 25 and the voluntary dismissal of Count I of their 

Complaint, without bearing on the Debtor’s rights in this bankruptcy proceeding.   

 
Dated: September 23, 2013   Respectfully Submitted,  
 

By:__/s/William H. Goodman_________________ 
William H. Goodman (P14173) 
Julie H. Hurwitz (P34720) 
GOODMAN & HURWITZ PC on behalf of the 
DETROIT & MICHIGAN NATIONAL 
LAWYERS GUILD 
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