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CORPORATE DISCLOSURE STATEMENT

The California Public Employees’ Retirement System (“CalPERS”) is a
governmental agency of the State of California, which performs the sovereign
function of administering the State’s public pension system. See Cal. Gov’t Code
§ 20002 (CalPERS “is a unit of the Government Operations Agency”). Because |
CalPERS is a governmental party, it is not required to file a Corporate Discloéure
Statement. See Fed. R. App. P. 2v6.1(a). In addition, given that CalPERS is an arm
of the State of California, no Corporate Disclosure Statement is required under the

Sixth Circuit Rules. See 6 Cir. R. 26.1.
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INTERESTS OF AMICUS CURIAE

The California Public Employees’ Retirement‘ System (“CalPERS”) is the
largest State-run pension system in the United States, and one of the largest
sovereign pension furllds in the world. It is an arm of the State of California. See
Cal, Gov’t Code § 20002. It currently administers the pensions for nearly 1.7
million current and former public employees, who are drawn from over 3000
California public employers.' It has been involved in at least five chapter 9
bankruptcies in California, and is currently involved in the second and third largest
municipal bankruptcies in United States history--the cities of Stockton and San
Bernardino.

The CalPERS system was created during the Depression, and serves two
primary objectives: “to induce persons to enter and continue in public service, and
to provide subsistence for disabled or retired employees and their dependents.”
Wheeler v. Bd. of Admin. of PERS, 25 Cal. 3d 600, 605 (1979). See also Beth
Almeida, DB Pensions: The Real Deal, Journal of Pension Benefits (Aspen 2010)
(explaining three major benefits of defined benefit plans, including retention and

recruitment of talented employees).

!' See Facts at a Glance, April 2014, https://www.calpers.ca.gov/eip-
docs/about/facts/facts-at-a-glance.pdf (last visited April 30, 2014).

2 http://www.nirsonline.org/index.php?option=content&task=view&id=415 (last
visited Apr. 28, 2014). '
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Tﬁe administration of public pension funds, especially when administered by
an arm of the State like CalPERS, is a sovereign function in which “the Federal
Government should not interfere.” Feinstein v. Lewis, 477 F. Supp. 1256, 1261
(S.D.N.Y. 1979) (quoting ERISA’s legislative history), aff’d 622 F.2d 573 (2d Cir.
1980). See also Hightower v. Tex. Hosp. Ass’n, 65 F.3d 443, 448 (5th Cir. 1995).
CalPERS and its relationship with public employers and employees is governed by
California statutes and the California Constitution. See generally Cal. Gov’t Code
§ 20000 et seq. & Cal. Const. art. XVI, § 17. Once a city elects to parﬁicipate in
CalPERS, itis bdund by all of the statutovry provisions governing the system and
the decisions of CalPERS” Board. See Cal. Gov’t Code § 20506.

CalPERS provides retirement benefits to employees through a three-way
structure: (1) the municipality has a “contract™ with CalPERS, triggering the
application of statutes and other laws governing the provision of pension benefits
through CalPERS; (2) the public servant has an employment crontract with the
municipality that includes pension benefits; and (3) CalPERS has a fiduciary
responsibility to provide and protect the pension benefits of its employee members.
: CalPERS administers a prefunded, defined benefit program, whereby its members’
employees are entitled to a pre-determined amount of benefits upon retirement.

CalPERS’ member employers determine compensation for their employees, and

* This “contract” is not of the same character as a commercial contract. Jasper v.
Davis, 164 Cal. App. 2d 671, 675 (1958).

2



http://www.cvisiontech.com
Owner
Highlight

Owner
Highlight


Case: 14-1208 Document: 44  Filed: 05/01/2014  Page: 11

CalPERS’ Board and actuarial staff in turn determine the contribution rates and
ultimate benefits based on statutory fbrmulas and actuarial calculations.
Impairment of obligations to the CalPERS system by a municipality in bankruptcy
could increase the financial burden on the other members of the system and may
threaten the actuarial soundness of the system as a whole.

The decision below was the first of its kind, determining thaf a municipality
can impair the rights of a public pension system in bankruptcy despite express
State law prohibitions to thé contrary. While significant differences exist between
CalPERS and the pension systems at issue on appeal, the decision below raises
issues that are of critical importance to CalPERS and its 1.7 million members.*
CalPERS authorized the filing of this Brief.

SUMMARY OF ARGUMENT

The bankruptcy court’s conclusion that, once a State authorizes one of its
subdivisions to file for chapter 9, that State’s laws and constitution no longer
control the actions of the municipal debtor is wrong on several levels. First, it was
not absolufely necessary to the determination of whether the Detroit was eligible
for relief and therefore constitutes an improper advisory opinion. Second, the

decision nullifies section 903 of the Bankruptcy Code (the “Code”), which

* No person other than CalPERS or its counsel authored this brief in whole or in
part, or contributed money intended to fund its preparation and submission. See
Fed. R. App. P. 29(c)(5). '
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expressly preserves a State’s laws governing its creatures notwithstanding the
filing of a chapter 9 petition. In doing so, the court misconstrued the Tenth
Amendment and the limitations it places on a State’s ability to “consent” to
violations of State laws and constitutional provisions. Finally, the court
improperly creafed a presumption in favor of eligibility in interpreting the good
faith filing requirement of 11 U.S.C. § 921(c).

| ARGUMENT

L. The Constitutional Question of Whether Pensions Could Be Impaired,
Consistent with the Tenth Amendment, Should Have Been Avoided.

This Court should vacate that portion of the bankruptcy court’s opinion
determining that pensions could be impaired in a manner consistent with the Tenth
Amendment. In re City of Detroit, 504 B.R. 97, 145-54 (Bankr, E.D. Mich. 2013).
Both the United States and the City urged that this claim was not ripe below, see
id. at 140; nevertheless, the court improperly rendered an advisory opinion on the
matter. Whether viewed through the lens of avoidance of constitutional questions
or ripeness, the result is the same: the court improperly issued an advisory opinion
on a constitutional question of the highest order.

Federal courts lack the power under Article III to issue advisory opinions,
and this prohibition is as old as the Judiciary itself. HayBurn 's Case, 2 U.S. 408
(1792); Flast v. Cohen, 392 US 83,97 n.14 (1968). The “‘judicial Power’ is one

to render dispositive judgments,” not advisory opinions. Plaut v. Spendthrift
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Farm, Inc., 514 U.S. 211, 219 (1995) (quotations omitted). In this case, the court
rendered a dispositive judgment--Detroit was eligible for relief. This should have
ended the matter because it was unnecessary to rule on the Tenth Amendment as- |
applied challenge. It did so, because, in its view, “if the Tenth Amendment [as-
applied] challenge to chapter 9 is resolved now, the parties and the Court can focus
on whether the City’s plan” can be confirmed. Detroit, 504 B.R. at 141.

In essence, the bankruptcy court decided a constitutional question, not
because it was unavoidable, but because it believed that putting the issue behind it
would facilitate negotiations and the administration of the case. This was not
appropriate. “It is not the habit of the court to decide questions of a constitutional
nature unless absolutely necessary to a decision of the case.” Burton v. United
States, 196 U.S. 283,.295 (1905) (emphasis added); see also Ashwander v. TVA,
297 U.S. 288, 346-47 (1936) (Brandies, J., concurring); Adams v. City of Battle
Creek, 250 F.3d 980, 986 (6th Cir. 2001). Cf’ Clark v. Martinez, 543 U.S. 371,
380-81 (2005) (explaining doctrine of constitutional avoidance in interpreting
statutes). Here, it was not “absolutely necessary” to decide the question of whether
the Tenth Amendment, as applied, prohibited the impairment of constitutionally
protected pension benefits. That decision should have been left for another day.

Even assuming the issue was constitutionally ripe, a dubious proposition

given that there was no certainty that pension rights would actually be impaired in
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the plan ultimately presented to the bankruptcy court,’ the court was duty-bound to
avoid, not confront, this significant constitutional question. A desire to move the
case along cannot overcome the prohibition against Federal courts issuing advisory
opinions and requiring them to avoid constitutional questions. Because it was
improper for the court to opine on this issue at the eligibility stage, that portion of
the court’s opinion should be vacated.

Vacation of this aspect of the eligibility decision is important to amicus
because such a precedent can be, and has been, misconstrued for the broad
proposition that all pensions are subject to impairment in chapter 9. This is too
simplistic a view. Significant differences exist between the pension systems at
issue in this case and CalPERS. While the pensions systems here are municipal
run and created by the Detroit City Charter, the CalPERS system is a created by
State law and is run by an arm of the State of California. Thus, impacts on the
CalPERS system have a statewide, not only local, effect. Most notably, States and
their arms enjoy sovereign status, while municipalities do not. Ysursa v. Pocatello

Educ. Ass’n, 555 U.S. 353, 362 (2009) (affirming municipalities are not

> Subsequent events demonstrated why such a ruling was unnecessary. The City’s
plan has been amended since it was initially filed and will certainly be amended
again before it is presented for confirmation. Various news sources report that the
parties have reached agreement relating to pensions. See, e.g., Nathan Bomey, et
al., Detroit pension leaders, city reach landmark deal on retiree cuts, available at
http://www.freep.com/article/20140415/NEWS01/304150090/Detroit-bankruptcy-
pension-deal-Kevyn-Orr (last visited Apr. 30, 2014).

6
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sovereigns).’ Accordingly, if this Court determines that it was proper for the
bankruptcy court to reach this issue and affirms the court, amicus requests that this
Court issue a narrow holding, taking into account the differences between State-
run pension plans and municipal-run pension plans, given the different role States
and municipalities play in our constitutional plan.

II.  Section 903 of the Code and the Supreme Court’s Recent Bond Decision
Highlight the Flaws in the Court’s “Consent” Analysis.

- The nub of the bankruptcy court’s conclusion regarding “consent” is that
once a State authorizes its municipalities to file for chapter 9, municipal debtors
are freed from the strictures of any State law that may impede a municipality’s
ébility to restructure its debts. Detroit, 504 B.R. at 161. This conclusion rests on
two fundamentally incorrect premises: (1) Section 903 of the Code means nothing;
and (2) federalism only protects the States and States alone. The fact that a State
may have authorized its subdivision to file for chapter 9 does not mean that it
relinquishes all control over its creature and issues its creature a license to violate
State laws that may inconvenience the reorganization process. Both section 903

- and the Tenth Amendment prevent this.

® Sovereign immunity highlights this difference. The Ninth Circuit has
determined that CalPERS is entitled to sovereign immunity. Kaplan v. CalPERS,
221 F.3d 1348, 2000 WL 540932, at *1 (9th Cir. May 3, 2000) (affirming
dismissal on Eleventh Amendment grounds); see also Arya v. CalPERS, 943 F.
Supp.2d 1062, 1071-72 (E.D. Cal. 2013) (same). Municipalities, however, are not
entitled to sovereign immunity. Alden v. Maine, 527 U.S. 706, 756 (1999).

7
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A.  Section 903 of the Code Protects State Sovereignty.

Although nof central to its analysis, the bankruptcy court’s decision includes
overly-simplistic language regarding the import of section 903. Detroit, 504 B.R.
at 161 (quoting In re City of Stockton, 478 BR. 8 (Bankr. E.D. Cal. 2012)).” This |
language should be repudiated. It undermines what section 903 seeks to
accomplish and, in turn, casts a shadow upon the constitutionality of chapter 9.

S>ection 903 expressly maintains a State’s control over and governance of its
municipalities. The provision has substantive meaning and independent force. It
was placed into chapter 9 to alleviate the constitutional tension that exists when an
instrumentality of the Federal Government is called upon to assist a municipality in
readjusting its debts. Without the State law controls put in place by the plain tefms
of section 903, a municipal debtor would be free to violate any State law it chooses
because 11 U.S.C. § 904 severely restricts a court’s ability to interfere with the

actions of a municipal debtor.® Any reading of section 903 that does not respect

7 The Stockton passage relied on by the bankruptcy court is dictum. Indeed, the
Stockton court made that precise point, noting it was not bound by its off-the-cuff
remarks about the import of section 903 in its decision addressing the limitations of
section 904 on the court’s power. See Attachment A (transcript).

8 Section 904 provides: “Notwithstanding any power of the court, unless the
debtor consents or the plan so provides, the court may not, by any stay, order, or
decree, in the case or otherwise, interfere with--(1) any of the political or
governmental powers of the debtor; (2) any of the property or revenues of the
debtor; or (3) the debtor’s use or enjoyment of any income-producing property.”

8
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the right of a State to control its municipalities ignores the delicate balance
Congress attempted to strike in crafting municipal bankruptcy legislation.

Given the structure of our Nation’s constitutional design, and the control
States have over their municipalities, “any federal debt relief legislation affecting
municipalities must be sufficiently narrow in scope to avoid intrusion by the
federal courts on the sovereign power of the states.” I re Richmond Unified Sch.
Dist., 133 B.R. 221, 224 (Bankr. N.D. Cal. 1991). Section 903 reflects this by
protecting the rights of States qua States by allowing States to control the affairs of
their political subdivisions even while such subdivisions are in chapter 9.

Entitled “Reservation of State power to control municipalities,” section 903
provides:

This chapter does not limit or impair the power of a State to

control, by legislation or otherwise, a municipality of or in such

State in the exercise of the political or governmental powers of

such municipality, including expenditures for such exercise, but—

(1) a State law prescribing a methéd of composition of
indebtedness of such municipality may not bind any creditor that

does not consent to such composition; and

- (2) a judgment entered under such a law may not bind a
creditor that does not consent to such composition.

Section 903 (emphasis added). Thus, section 903 honors the long-standing
tradition that municipalities are merely instrumentalities of the State, to which a

“State may withhold, grant or withdraw powers and privileges as it sees fit.”
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Ysursa, 555 U.S. at 362 (2009) (quotations omitted). See also Ashton v. Cameron
Cnty. Water Improvement. Dist. No. 1,298 U.S. 513, 529-30 (1936); Sinas v. City
of Lansing, 170 N.W.Zd 23, 25 (Mich. 1967).

Simply because a municipality séeks chapter' 9 protection, the State is far
from powerless to control the affairs of its own instrumentalities during the
bankruptcy proceeding. Seétion 903 preserves such control because it is an
express limit on a municipality’s ability to consent to the interference of the
Federal court in the internal affairs of a municipal debtor. /n re New York City Off-
Track Betting Corp., 434 B.R. 131, 141 (Bankr. S.D.N.Y. 2010) (“The ability of a
chapter 9 debtor to consent under section 904 is limited by section 903 of the
Bankruptcy Code and federalism concerns.”); see also In re Jefferson Cnty., 484
B.R. 427, 463 (Bankr. N.D. Ala. 2012); In re City of Harrisburg, 465 B.R. 744,
755 (Bankr. M.D. Pa. 2011).

To preserve the constitutionality of chapter 9, section 903 provides that any
State law or agency governing the relationship .between a municipality and its
parent State prior to entering into chapter 9 continues to control the actions of the
municipality notwithstanding the filing of a chapter 9 petition. Although a court
cannot interfere witﬁ the debtor’s use of its property by virtue of section 904, the
State can--“by legislation or otherwise,” including “expenditures.” Given the

limitations imposed on courts by section 904, without section 903’s explicit

10
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reservation of state control a municipal debtor would be free to violate any and
every State law merely by filing a chapter 9 peﬁtion. Unless section 903 constrains
it, a municipal debtor, freed from court oversight of its property and revenues by
section 904, would become a lawless entity because State law defines entirely the
powers, duties and rights of municipalities.

This construction of the meaning and effect of section 903 is consistent with
the legislative history surrounding section 903 and its precursor. From the outset,
Congress was aware that municipal bankruptcy laws created significant potential
for interference in State affairs; thus, the first such law contained a provision
similar to section 903. Ashton, 298 U.S. at 526 (quoting Section 80(k)).
Legislative history from the 1934 Act explains that this language was put into the
law “as a further limitation upon Federal power and in respect for the rights and
responsibilities of the States[.]” S. COMM. ON THE JUDICIARY, REP. NO. 407, at 2

(1934) (Attachment B).” Similar language was carried over into the 1937 Act,

which the Court upheld in United States v. Bekins, 304 U.S. 27 (1938)."

? For ease of reference, amicus attaches all of the cited legislative history.

' Ashton and Bekins must be viewed in their historical context because “the two
cases were decided a year on either side of the Court’s famous 1937 ‘switch in
time’--mak[ing] it hard to say how they would fit into contemporary federalism
jurisprudence.” Emily D. Johnson & Ernest A. Young, The Constitutional Law of
State Debt, 7 DUKE J. CONST. L. & PUB. PoL’Y 117, 157 (2012).

11
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in 1946, subparts (1) and (2) were added to section 903 in an effort to
overrule Faitoute Iron & Steel Co. v. City of Asbury Park, 316 U.S. 502 (1942),
where the Court upheld a state bankruptcy (composition) law regarding municipal
bonds against Contract and Supremacy Clause challenges. At that time, Congress
did not amend the operative language éf section 903 that is relevant to this appeal.
Congress’s stated concern in adding subparts (1) and (2) was one of uniformity.

H.R. REP. NO. 94-686, at 19 (1975), reprinted in 1976 U.S.C.C.A.N. 539, 557

(discussing prior legislative history of § 83(i)) (Attachment C). Thus, section
903’s primary l}anguage, and its application, did not, at least in Congress’s eyes,
raise any uniformity or Supremacy Clause concerns.'’

In the 1970s, Congress reworked federal bankruptcy laws, culminating in the
creation of the Bankruptcy Code in 1978. The legislative history of section 903’s
precursor notes the original understanding of the provision:

It is to prevent the statute or the court from interfering with the

power constitutionally reserved to the State by the Tenth

Amendment. . . . Any State law that governs municipalities or

regulates the way in which they may conduct their affairs controls

in all cases. Likewise, any State agency that has been given
control over any of the affairs of a municipality will continue to

"' This makes sense given the “uniformity clause” is a limitation on Congress, not
the States. In re Applebaum, 422 B.R. 684, 692 (9th Cir. BAP 2009) (citing Ry.
Labor Executives’ Ass’n v. Gibbons, 455 U.S. 457, 469 (1982); see also generally
In re Schafer, 689 F.3d 601, 608-612 (6th Cir. 2012). It also makes sense in the
context of the Supremacy Clause because section 903 is part of the Code and
therefore reigns supreme if in actual conflict with a State law.

12
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control the municipality in the same way, in spite of a Chapter IX
petition.

H.R. REP. NO. 94-686, at 19 (emphasis added). Thus, Congress intended that under
section 903, State laws and coﬁstitutional provisions continued to control the
actions of a municipal debtor during a chapter 9 proceeding.

During this same period, Congress was acutely aware of the Court’s decision
in National League of Cities v. Usery, which held there are certain “attributes of
sovereignty” that “may not be impaired by Congress, not because Congress may
lack an affirmative grant of legislative authority to reach the matter, but because
the Constitution prohibits it from exercising the authority in that manner.” 426
U.S. 833, 845 (1976)."* Based on the Court’s “developing ideas of Federalism,”
Congress re-affirmed its commitment to State sovereignty by including section 903
in the Code. H.R. REP. NO. 95-598, at 262-64 (1978), reprinted in 1978

U.S.C.C.A.N. 4717, 6220-22 (Attachment D).

Under the plain terms of section 903 and its legislative history (dating back
to its inception), the States retain control over their political subdivisions even
during a chapter 9 case. State control is so absolute that the legislative history

indicates that “withdrawal of State consent at any time will terminate the case][.]”

12 Although Usery was overruled in part by Garcia v. San Antonio Metropolitan
Transit Authority, 469 U.S. 528, 531 (1985); its holding is still important because it
provides the backdrop against which Congress was legislating.

13
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H.R. REpP. NO. 94-686, at 8, reprinted in 1976 U.S.C.C.A.N. 539, 545 (Attachment
E). The form of control that States retain over their subdivisions varies.

For example, California has expressly chosen to control its municipalities in
chapter 9 by preventing municipalities from rejecting their relationship with
CalPERS under 11 U.S.C. § 365. See Cal. Gov’t Code § 20487. Likewise,
Michigan has chosen to control its political subdivisions by making it
uilconstitutional to diminish or impair accrued pension benefits and by requiring
that those benefits be annually funded. SeelMich. Const. art. IX, § 24 (“Pension
Clause”). This is a point that has been well articulated by Michigan’s chief legal
officer. See, e.g., Dkt. No. 481 (main case). The fact that a municipality is in

- bankruptcy does not alter the State’s control over the municipality vis-a-vis the
Pension Clause or, for example, Cal Gov’t Code § 20487. Congress did not intend
to provide municipal debtors with a license to ignore State laws governing their
conduct simply because those laws may make it harder for them to adjust their
debts. Such adjustment cannot be done at the expense of State law. Section 903 of
the Code makes this clear.

The bankruptcy court equated State consent to file for bankruptcy under 11
U.S.C. § 109(c)(2) with the remarkable notion that a State cedes all control over its

charge during a chapter 9 case. Why would Congress place section 903 into the

14
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Code if it did not Want it to have any independent force and meaning? Surely, it
cannot be that one of the constitutional underpinnings of chapter 9 means nothing,.

Bekins upheld the constitutionality of the revised law precisely because it
protected State control over its municipalities. “The statute is carefully drawn so
as not to impinge upon the sovereignty of the State. . . . The bankrupfcy power is
exercised . . . only in a case where the action of the taxing agency in carrying out a
plan of composition approved by the bankruptcy court is authorized by state law.”
304 U.S. at 51 (emphasis added). The Court determined that “the exercise of the
federal bankruptcy power in dealing with a composition of the debts of the
irrigation district, upon ité voluntary application and with the State’s consent,” did
not violate the essential sovereignty of the State. Id. at 49 (emphasis added). The
State must do more than simply consent to a municipality’s filing of its bankruptcy
petition in order to satisfy this essential underpinning of the constitutionality of
chapter 9. Bekins made it clear that the scope of the State’s consent includes State
consent to the terms of the municipality’s plan forl adjustment of debts. And
section 903 is the reflection in the Code of this important principle.

Reading section 903 as having no independent force or meaning and as
being merely co-extensive with section 109(c)(2), as the bankruptcy court did,

violates at least three rules of statutory construction.

15
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First, it renders section 903 meaningless surplusage. TRW Inc. v. Andrews,
534 U.S. 19,31 (2001). |

Second, it fails to read the statute as a whole. Corley v. United States, 556
U.S. 303, 314 n.5 (2009). Section 109(c)(2) specifically addresses State consent to
authorize a filing, but does not address the interplay between State law and control
reflected in section 903 affer a petition is filed. If Congress only sought to limit
State control at the incipient stage of its grant of authority to file a bankruptcy
petition, it would not have included sectipn 903 in the Code. These provisions
must be read in conjunction with one another. Moreover, section 903 must also be
read in the context of chapter 9 as a whole. Sections 109(c)(2), 903 and 904 all
reflect a healthy respect for State sovereignty and State law. The final safeguard of
State sovereignty is 11 U.S.C. § 943(b)(4), which requires, as a condition of
confirmation of a plan, that “the debtor is not prohibited by law from taking any
action necessary to carry out the plan.” As explained, this means State law.

The bankruptcy court did not address these issues of statutory construction.
Instead, it adopted simplistic dictum that “[a] state cannot rely on the § 903
reservation of state power to condition or to qualify, i.e. to ‘cherry pick,’ the
application of the Bankruptcy Code provisions that apply in chapter 9 after such a

case has been filed.” Derroit, 504 B.R. at 161 (citation & quotation omitted). But

16
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generally applicable State laws do not constitute “cherry picking.”" They are the
essence of what governs a municipal debtor during the pendency of bankruptcy
under section 903. They are also the ﬁnal hurdle to plan confirmation under
section 943(b)(4). Putting a pejorative label on State laws does not justify a failure
to adhere to criteria that Congress has commanded the courts to respect in chapter
9. Bankruptcy courts may feel that their authority is lessened by the limitations of
sections 903 and 943(b)(4), in comparison to the broad authority they enjoy under
other chapters of the Code. And so it is. But it is the will of Congress and must be
given effect.

The decision below ignores State sovereignty by placing the desire to make
it easier for a municipal debtor to reorganize above the sovereign interests of
Michigan in having its organic laws respected. If such laws, like the Pension

Clause, cannot be viewed as the State controlling “a municipality” in the

B When authorizing its municipalities to file for chapter 9, a State understands that
it continues to control that municipality under section 903. Thus, any accusation of
“cherry picking” by seeking to enforce the plain terms of section 903 is puzzling.
In this sense, the alternate holding in Mission Independent School District v. Texas,
116 F.2d 175 (5th Cir. 1940), is wrong. The opinion fails to mention the precursor
to section 903. Nonetheless, Mission Independent does not apply on its own terms.
At issue was whether Texas could exempt bonds it held “as an investment” in
order to obtain a “better right to repayment” than other bondholders in “the same
class.” Id. at 178. Texas was a market participant and held the bonds as means to
generate revenue. In sharp contrast, pensions are not held by any governmental
entity “as an investment” for gains to the State’s coffers.

17
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9 62

“exercise” of .its “political or governmentél powers” “including expenditures for
such exercise,” it is hard to imagine what, if anything, section 903 accomplishes. |
Third, merging 903 and 109(c)(2) raises serious constitutional concerns
because it elevates a State’s subdivision above compliance with State law, thé very
source of its existence. Courts must construe statutes in a manner that avoids, not
creates, constitutional issues. Zadvydas v. Davis, 533 U.S. 678, 689 (2001). Not
only is it “fairly possible,” id., that Congress intended to allow States to retain
control over their subdivisions while in bankruptcy, it is expressly so stated in
section 903. If the bankruptcy court is correct, and the Pension Clause crumbles in @
chapter 9, then the entirety of chapter 9 is called into constitutional doubt because
the very concerns at the heart of Ashton and Bekins--States’ control over their
political subdivisions and States’ ability to control their fiscal affairs--is lost.
Congress did not envision that chapter 9 would become a haven for @
municipalities that seek to ignore and break State laws and constitutional
provisions in order to adjust their debts. Without the control seétion 903 provides
for through State law, a municipal debtor would .be free to violate any and every
Staté law once it filed a chapter 9 petition. If construed otherwise, the Whole @
raison d'étre of section 903--a healthy respect for State control over their creatures
and a State’s fiscal affairs--is lost and the constitutionality of chapter 9 as a whole

is thrown into constitutional doubt.

18
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B. The Supreme Court’s Bond Decision Undercuts the Bankruptcy Court’s
Theory of Consent.

The bankruptcy court’s theory of “consent” is at odds with Supreme Court
federalism decisions. Even if there was ény doubt about what the Court meant in
New York v. United States, 505 U.S. 144 (1992), such doubt has been-laid to rest
by Bond v. United Statés, 131 S. Ct. 2355 (2011), where the Court made clear that
the Tenth Amendment, at its heart, protects individuals.

In New York, the Court held: “State officials thus cannot consent to the
enlargement of the powers of Congress beyond those enumerated in the
Constitution.” 505 U.S. at 182 (1992) (emphasis added). This pronouncement
followed on the heels of the acknowledgment that federalism, at its core, was
designed “for the protection of individuals.” Id. at 181. Despite the clarity of the
Cour@’s language, the bankruptcy court said the Court did not really mean whét it
said. Detroit, 504 B.R. at 149 (“states can ‘consent to the enlargement of the
powefs of Congress beyond those enumerated in the Constitution.”) (emphasis
added) (quoting New York).

Inherent in the bankruptcy court’s understanding of the Tenth Amehdment is
the view that rights emanating from the Amendment beléng to the States and to the
States alone. Not only did New York reject this view, but the Court recently
unanimously rejected an identical argument that “States and States alone” can

assert a challenge that “state sovereignty” has been violated under the Tenth
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Amendment. Bond, 131 S. Ct. at 2363. The Court made clear that Tenth
Amendment “rights in this regard do not belong to a State.” Id. at 2364. “F idelify
to principles of federalism is not for the States alone to vindicate.” Id.; see also
United States v. Felts, 674 F.3d 599, 607 (6th Cir. 2012) (discussing Bond).
Remarkably, despite its direct application, the court never addressed Bond.

In light of Bond, the bankruptcy court’s dismissal of certain “puzzling
language in New York” is just plain wrong. 504 B.R. at 148-49. New York, when
read in light of Bond, coﬁld not be clearer: Because federalism’s protections are
not designed solely to protect the States alone, those rights cannot be consented
away by the State.'* How can a State give something away that it does not solely
possess? The answer is: Tt cannot. It is far too simplistic to say that Michigan, or
any other State, by authorizing one of its creatures to file for chapter 9, consented
away the enforcement of State statutory and constitutional law protecting
individuals to beneﬁt a single, financially distressed municipality.

Even assuming the protections of federalism could be consented away, the

real answer lies in the scope of such consent. The bankruptcy court assumed the

'* While State consent is important, if consent to filing was the be-all and end-all,
Ashton would not have struck down the law, where Texas authorized the filing.
298 U.S. at 527 (1936). Likewise, Bekins would not have upheld the law on its
face because the law did not require “approval of the petition by a governmental
agency of the State.” 304 U.S. at 49. See also Giles J. Patterson, Municipal Debt
Adjustment Under the Bankruptcy Act, 90 U.PA. L. REV. 520, 531 (1942) (noting
Bekins reaffirmed Ashton regarding the no-interference principle).
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- scope of consent was exceedingly broad, but nothing supports this conclusion. }In
fact, clues to the scope of such consent can readily be found in the authorization
statute and the actions of Michigan’s chief legal officer.

Nothing in the authorization law provides any “clear declaration” or
“unequivocal” expression that Michigan consented to have its constitution
displaced based on the needs of a single debtor. That is the test employed in
determining whether sovereign immunity, which can be waived, has been waived.
Sossamon v. Texas, 131 S. Ct. 1651, 1658 (2011). Unlike sovereign immunity,
federalism’s protections cannot be waived by a State given those protections are
not the “States and States alone.” Bornd, 131 S. Ct. at 2363. Thus, the test to
determine whether a State consented away enforcement of its laws and
constitutional provisions that protect individual rights should be stricter, not less
strict, than in the sovereign immunity context. Indeed, the idea that Michigan
impliedly “consented” to a violation of its Pension Clause has been expressly
refuted by Michigan’s chief legal officer. See Dkt. No. 481 (main case). Because
nothing supports the bankruptcy court’s broad view of “consent” it should be
rejected. |

“Federalism, central to the constitutional design, adopts the principle that
both the National and State Governments have elements of sovereignty the other is

bound to respect.” Arizona v. United States, 132 S. Ct. 2492, 2500 (2012). This
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simple principle answers this case. Allowing a municipal debtor to ignore the
plain dictates of State laws and constitutional provisions designed to ensure the
integrity of pension benefits simply because it filed for bankruptcy is a grave
intrusion upon the sovereignty of the States and is not supported by section 903 of
the Code or the Supreme Court’s view of federalism. Consequently, if this Court
reaches this question, it must reverse the bankruptcy court on this point.

III. Congress Mandates Strict Compliance With Eligibility Criteria and No
Presumption In Favor of Eligibility Exists.

Unlike other sections of the Code, a municipal petitioner must satisfy certain
criteria before being determined eligible for relief, Under 11 U.S.C. § 109(c), an
entity can be a debtor “if and only if” it satisfies certain requirements. 11 U.S.C. §
109(c)(1)-(5)(A)-(D). In addition, 11 U.S.C. § 921(c) requires a petition be filed
“in good faith.” The burden is on the municipality to show good faith. In re City
of Bridgeport, 129 B.R. 332, 334 (Bankr. D. Conn. 1991). Here, the bankruptcy
court determined that the “good faith” requirement must be construed to advance
the “broad remedial purposes” of the Code and that if the section 109(c) factors are
satisfied, then a “strong presumption in favor of” relief arises. Détroz't, 504 B.R. at
180 (quotation omitted). Not only does this “strong presumption” lack textual
support, it improperly flips the burden of good faith onto fhe objectors. This legal

error should be corrected.

22
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Reliance upon the so-called “broad remedial purposes” of the Code was
doubly wrong because it created an extra-statutory presumption in favor of
eligibility that can be met whenever a petitioner shows it is financially distressed.
The Supreme Court has rejected such purpose-driven statutory construction.

Additionally, and most impermissibly, the Court of Appeals relied on

its understanding of the broad purposes of [the act] . . . . But no

legislation pursues its purposes at all costs. Deciding what competing

values will or will not be sacrificed to the achievement of a particular
objective is the very essence of legislative choice--and it frustrates
rather than effectuates legislative intent simplistically to assume that
whatever furthers the statute’s primary objective must be the law.
Rodriguez v. United States, 480 U.S. 522, 525-26 (1987) (per curiam) (emphasis in
original); see also OfficeMax, Inc. v. United States, 428 F.3d 583, 593-94 (6th Cir.
2005). The Supreme Court has referred to the invocation of such “purposes” as the
“last redoubt of losing causes” because “[e]very statute proposes, not only to
achieve certain ends, but also to achieve them by particular means--and there is
often a considerable legislative battle over what those means ought to be.” Dir.,
Office of Workers’ Comp. Programs, Dep 't of Labor v. Newport News
Shipbuilding & Dry Dock Co., 514 U.S. 122, 135 (1995). Congress chose to
require municipal petitioners to have filed their petitions in good faith and the plain

language of section 921(c) creates no presumption, let alone a “strong” one, in

favor of a municipal petitioner.
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In rej ecting similar reasoning, the Supreme Court concluded that “the
Bankruptcy Code . . . is not a remedial statute” in the sense that it is designed to
protect and secure specific interests. Florida Dep’t of Revenue. v. Piccadilly
Cafeterias, Inc., 554 U.S. 33, 51 (2008); In re Flores, 735 F.3d 855, 861 (9th Cir.
2013) (en banc); In re Dumont, 581 F.3d 1104, 1111 (9th Cir. 2009); vMyerS 12
TooJay’s Mgmt. Corp., 640 F.3d 1278, 1286 (11th Cir. 2011). Thus, the court’s
invocation of the “broad remedial purposes” of the Code was improper.

Unlike other chapters of the Code, chapter 9 is distinctive in imposing
specific hurdles a municipal petitioﬁer must overcome to ;)btain relief, one of
which is that a petition be filed in good faith. The good faith requirement is not a
mere formality. “Congress consciously sought ‘to limit accessibility to the
bankruptcy court’ by municipalities.” In re Cottonwood Water & Sanitation Dist.,
Douglas Cnty., 138 B.R. 973, 979 (Bankr. D. Colo. 1992) (quoting legislative
history). A municipal debtor must show that it both needs and is deserving of such
protection. See, e.g., In re Suffolk Reg’l Off-Track Betting Corp., 462 B.R. 397,
414 (Bankr. EED.N.Y. 2011) (“[C]hapter 9 petitions should be viewed ‘with a jaded
eye.””) (quotation omitted). Although always inappropriate, broadly construing the
Code in favor of a debtor is even less appropriate in chapfer 9. |

The first municipal bankruptcy law was declared unconstitutional because it

invaded State sovereignty by allowing a federal court too much control over a
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municipal debtor, a creature of the state. Ashton, 298 U.S. at 529-31 (1936). Thus,
a constitutional tension exists in éhapter 9 that exists nowhere else under the Code.
For this reason, courts lack basic controls over the debtor in chapter 9. See § 904.
A court’s control over a municipal debtor is “strictly limited to disépproving or to
approving and carrying out a proposed composition.” Leco Props. v. R.E.
Crummer & Co., 128 F.2d 110, 113 (5th Cir. 1942). Therefore, the eligibility
requirements, including good faith, must have real meaning and force. In re
Sullivan Cnty. Reg’l Refuse Disposal Dist., 165 B.R. 60, 82 (Bankr. D.N.H. 1994).
While chapter 9 provides some creditor protections, such protection is
considerably less than provided elsewhere in the Code. In re City of Desert Hot
Springs, 339 F.3d 782, 789 (9th Cir. 2003); see also Omer Kimhi, Chapter 9 of the
Bankruptcy Code: A Solution in Search of a Problem, 27 YALE J. ON REG. 351,
355-360 (2010) (same). For example, chapter 9 debtors “may borrow and spend
money without court authority,” and only the debtor can propose a plan of
adjustment. Desert Hot Springs at 789 (quotation omitted). As one court
recognized in rejecting the very same broad interpretation employed below, the
eligibility factors serve as a form of “creditor protection” that is otherwise absent
from chapter 9 and giving them force helps level the “playing field.” Cottonwood,

138 B.R. at 979.
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~ While some courts have concluded that the eligibility requirements must be
broadly construed to effectuate chapter 9’s purposes, such construction is contrary
to the Supreme Court’s decision in Piccadilly and other Circuit Court decisions,
which all reject the notiori that the Code reflects a singiilar, overriding purpose that
drives statutory construction. As the Tenth Circuit recognized: “Chapter 9 does
not offer reliefto a municipality simply because it is economically distressed.” In
re Hamilton Creek Metro. Dist., 143 F.3d 1381, 1387 (10th Cir. 1998)."> Congress
envisioned that municipal debtors would come to bankruptcy with clean hands by
expressly including a good faith filing requirement. Here, despite the fact that the

bankruptcy court acknowledged there is “some substantial truth” in the claim that

' While there is dictum in Hamilton Creek supporting a “broad” interpretation,
143 F.3d at 1384, reliance on it is improper for several reasons.

First, it predates the Supreme Court’s Piccadilly decision and is contrary to
other, more recent, Circuit Court cases.

Second, the court relied on Sullivan County for the proposition, which in
turn cited In re City of Bridgeport, 128 B.R. 688 (Bankr. D. Conn. 1991) and In re
- Pleasant View Utility District of Cheatham County Tenn., 24 B.R. 632 (Bankr.
M.D. Tenn. 1982). Sullivan County, 165 B.R. at 73. The relevant statements in
Sullivan County involved the question of whether the term “generally authorized”
in former § 109(c)(2) should be broadly or narrowly construed. Id. The other
courts concluded, based on the legislative history of that particular section, that
Congress intended the “generally authorized” requirement to be read expansively.
Bridgeport, 128 B.R.at 695; Pleasant View, 24 B.R. at 638. These cases are no
longer good law on this point because in 1994 Congress amended § 109(c)(2) to
require specific authorization. See In re County of Orange, 183 B.R. 594, 604
(Bankr. C.D. Cal. 1995).

Finally, even applying a “broad construction,” the court determined that the
debtor did not meet the insolvency requirement, affirming dismissal of the case.
Hamilton Creek, 143 F.3d. at 1387.

26
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the City did not file in good faith, Detroit, 504 B.R. at 187, it nonetheless
concluded that the objectors had not overcome the extra-statutory “strong
presumption” of a good faith filing. Exactly what the result would have been had
the court not improperly injected its own notions of Congress’s purposes into the
analysis is unknown, but this Court should review this finding with a “jaded eye.”
CONCLUSION |
Amicus curiae respectfully requests that this Court REVERSE and/or
VACATE certain portions of the opinion consistent with the foregoing arguments.
Dated: May 1, 2014 Respectfully Submitted,
K&L GATES LLP

By: s/ Michael K. Ryan

Michael K. Ryan

Michael J. Gearin

Michael B. Lubic

K&L GATES LLP

Seattle, Washington 98104
Telephone: (206) 623-7580
michael.gearin@klgates.com
michael.lubic@klgates.com
michael.ryan@klgates.com

Attorneys for Amicus Curiae

California Public Employees’
" Retirement System
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221 F.3d 1348, 2000 WL 540932 (C.A9 (Cal))
(Table, Text in WESTLAW), Unpublished Disposition
{Cite as: 221 F.3d 1348, 2000 WL 540932 (C.A.9 (Cal.)}))

H
NOTICE: THIS IS AN UNPUBLISHED OPIN-
ION.

{The Court’s decision is referenced in a *“Table of
Decisions Without Reported Opinions” appearing
in the Federal Reporter. Use FI CTAS Rule 36-3 for
rules regarding the citation of unpublished opin-
ions.)

“United States Court of Appeals, Ninth Circait.
Gene KAPLAN, Plaintiff-Appeilant,
v,
CALIFORNIA PUBLIC EMPLOYEES' RETIRE-
MENT SYSTEM,; California Board of Administra-
tion of Pers; State of Californiz, as administrator of
Pers and as plaintiff's employer; James E. Burton,
Chief Executive Officer, in that person’s official
and individual capacity; Chris Nishioka, Super-
visor, Pers Benefit Services Division; Supervisor,
Pers Benefit Application Services Division; Liais-
on, Pers Legal Office; Supervisor, Pers Lega! Of-
fice; Supervisor, Pers Appeals Division, Defend-
ants-Appeliees.

No. 99-15295.
D.C. No. CV-98-01246-CRB,
Submiited April 17, 2000," "~

FN2. The panel unanimously finds this
case suitable for decision without oral ar-
gument, See Fed. R.App. . 34{a)(2). A¢-
cordingly, appellant’s request for oral argu-
ment is denied.

Decided May 3, 2000,

Appeal from the United States District Court for the
Northern Distriet of California, Charles R. Brever,
District Judge, Presiding.

Before KOZINSKI, RYMER, and FISHER, Circuit
Judges,

Filed:'05/01/2014 = Page:i38

Page 1

MEMORANDUM ' V!
FN1, This digposition is not appropriate for
publication and may not be cited 10 or by
the courts of this vircuit except as may be
provided by 9th Cir. R, 36-3.

*1 Gene Kaplan appeals pro se from the district -

court's dismissal of his civil rights action, which al-
leged various constitutional and statutory violations
related to the determination of his state retirement
benefits. We have jurisdiction pursuant to 28
U.S.C. § 1291, We review the dismissal of claims
under Fed.R.Civ.P. 12(b)(6) de novo, See Steckman
v. Hart Brewing, Inc,, 143 F.3d 1293, 1295 (9th
Cir.1998). The applicability of Eleventh Amend-
ment immunity is reviewed de novo. See Doe v,
Lawrence Livermore Nat'l Lab., 131 F.3d 836, 838
(9th Cir.1997), We affirm.

To the extent Kaplan contends the district court
erred in dismissing his claims based on alleged vi-
olation of the Age Discrimination in Employment
Act ("ADEA™), 29 U.S.C. § 621, et seq ., his con-
tention is without merit. The Eleventh Amendment
bars Kaplan's ADEA claims. See Kimel v, Florida

" Bd. of Regents, 120 S.Ct. 631, 650 (2000); Semin-

ole Tribe of Florida v, Florida, 517 U.8. 44 (19%6).

We affirm the district court’s dismissal of Ka-
pian's remaining claims for the reasons stated in the
district court's September 3, 1998 Memorandum
and Order.

AFFIRMED,

C.A.9 (Cal.),2000.

Kaplan v. California Public Employees' Retirement
System

221 F.3d 1348, 2000 WL 540932 (C.A.9 (Cal.})

END OF DOCUMENT

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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UNITED STATES BANKRUPTCY COURT
_EASTERN DISTRICT OF. CALIFORNIA
SACRAMENTO DIVISION
———oOo;——
In rte: | )Case No. 12-32118-C-9
CITY OF STOCKTON, CALIFORNIA, Chapter &

DCN: OHS~5, CHS-6

)
)
)
Debtor. )
‘ )

———=000-—-
BEFORE THE HONORABLE'CHRISTOPHER M. KLEIN, JUDGE
OF THE UNITED STATES BANKRUPTCY COURT, EASTERN DISTRICT OF
CALIFORNIA, AND ON JANUARY 30, 2013.
REPORTER'S TRANSCRIPT OF PROCEEDINGS

CONTINUED MOTION FOR ORDER {1) RULING THAT APPROVAL OF
SETTLEMENT AGREEMENT IS NOT REQUIRED UNDER RULE 38019 OF THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE; OR ALTERNATIVELY {2)

APPROVE SETTLEMENT AGREEMENT WITH CHRISTOPHER HALLON and

MOTION TO ASSUME LEASE OR EXECUTORY CONTRACT

~==000-~—

APPEARANCES :

{See pg. 2)

Reported by: VICKI L, BRITT, RPR, CSR No. 13170

DIAMOND COURT REPORTERS (916} 458-9288
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APPEARANCES
~=mgO0=——
Attorneys for the City of Stockton, California, Debtor:

MARC A. LEVINSON .

JOHN W. KILLEEN

PATRICK B. BOCASH

ORRICK, HERRINGTON & SUTCLIFFE LLP
400 Capitol Mall, Suite 3000 .
Sacramento, CA 95814-4497

Attorney for Franklin California High Yield Municipal Fund
and Franklin High Yield Tax-Free Income Fund, Creditors:

JAMES ©. JOHNSTON

JONES DAY

555 South Flower Street, 50th Floor
Los Angeles, CA 90071-2452

Attorney for Assured Guaranty Corporation, Creditor:

JEFFREY E. BJORK

SIDLEY AUSTIN LLP

555 West 5th Street, Suite 4000
Los Angeles, CA 90013

Attorney National Public Finance Guarantee Corporation,
Creditor: ‘

MATTHEW M. WALSH
WINSTON & STRAWN LLP
333 5. Grand Avenue
Los Angeles, CA 30071

DIAMOND COURT REPORTERS (916} .498-5288
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o

AFPPEARANCES
=000~~~

Attorney for California Public Employees' Retirement System,

Creditor:

MICHAEL J..GEARIN

MICHAEL B. LUBIC

K&l GATES LLP

10100 Santa Monica Boulevard, 7th Floor
Los Angeles, CA 90067

MICHAEL K, RYAN

K&L GATES LLP

925 4th Avenue #2900
Seattle, WA 88104

Attorney for pierce Manufacturing, Inc. Creditor:

HENRY C. KEVANE

PACHULSKI STANG ZIEHL & JCONES LLP
150 California Street, 15th Floor
San Francisco, CA 94111

{Telephonic Appearance)

Attorney for Wells Fargo Bank, National Association,
Creditor: ' :

- WILLIAM W, KANNEL
MINTZ LEVIN
One Financial Center
Boston, MA 02111

=000~~~

DIAMOND COURT REPORTERS (916) 458-9288
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WEDNESDAY, JANUARY 30, 2013 AT THE HOUR OF 10:00.A.M.
BEFOﬁE THE HONQRABLE CHRISTOPHER M. KLEIN
=000 —~

THE COURT: This is the time set for hearing on
two motions in the City of Stockton Chapter 9 case; a motion
for a ruling regarding a ﬁroposed settlement and a larger
questipn relating to settlements generally, and then,
second, a motion to assume a lease or executory contract.

Let's start with entries of appearance, beginning
with counsel in the courtroom.

MR. LEVINSON: . Good morning, Your Honor, On
behalf of the City of Stockton, Marc Levinson, Patrick
Bocash and John Killeen of Orrick, Herrington & Sutcliffe.
Also in the courtroom is John Luebberke, the City Attorney
for the City of Stockton.

MR. JOHNSTON: Good morning, Your Honor, Jim
Johnston of Jones Day on.behalf of the Franklin High'Yield
Tax-Free Income Fund and Franklin California High Yield
Municipal Fund.

MR.- BJORK: Geed morning, Your Honor. Jeff Biork
from Sidley Austin on behalf of Assured Guaranty.

- MR, WALSH: Good morning, Your Honor. Matthew

~

Walsh with Winston & Strawn on behalf of National Public
Finance Guarantee Corporation.

MR, GEARIN: Good morning, Your Honor. Michael

DIAMOND COURT REPORTERS (916) 498-9288
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- 44

the merits of'the Hallon settlement.

Your Honor, I am going to -- we’did haveé a
discussion on how to deal‘witb the effect of section 903 of
the Bankruptcy Code, which really is phe section of the code
that deals with the state’s retained powers over its
municipality while it is in chapter 9. And those issues
aren't before ybu here today. We did want them before you
because there's been prior discussion of section 903 in the
ARECOS decision. |

THE COURT: You didn't like that discussion I take
it?

MR. GEARIN: We'd like an opportunity to fully
address those matters before you, and imagine we will get to
those at plan confirmation. But we do think that 903 has —-

THE COURT: Well, I'll help you out a little bit,

they were dicta. I confess, they were dicta, in which I was

atrtempting to explain it so the decision would be
understandable. Discussion of 903 is not a narrow holding.

MR, GEARIN: I understand and thank you for that.
Your Honor, we do think 903 has an important role in chapter
9. And we think that as Mr. Levinson points out, state law
continues to govern and to control the municipality during
the course of the chapter 9.

So, for example, the publié disclosure laws and

the need to have settlements come before in open meétings,

DIAMOND COURT REPORTERS (816) 4858-9288
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séecifically held -- maybe it was dicta -- but you wrote the
words -- that section 904 poses no bar or impediment to the
épplication of the --

- THE COURT: I was making a holding regarding 904, .
CalPERS' worry was about what I said about 903. I agree

what I said about section 9203 was dicta. I didn't say that

what I said about 904 was not a holding. As a matter of
fact, I think it's probably the square holding,

MR. JOHNSTON: Well, T believe that holding is
dispositive of the City's argument. If I read it correctly,
you held that section 904 poses no par or impediment.to the
application of the incorporated provisions of the Bankruptcy
Code in chapter 9. And that by veluntarily commencing this
case, the City and state have consented to the operation of
thogse provisions. |

THE COURT: Well, that may be a little -- the
point of that pencil needs to be sﬁarpened a little bit. If
that’s what you think I actually said in context, then
Mr. Levinson is saying, judée, you've got to sharpen the
point of that pencil,

MR. JOﬁNSTON: And I would love for vou to educate
me. And ﬁaybe thiérisn’t tﬁé time or pl%ce for it, bﬁt that
at least is the logical import of the conclusions reached in
the retiree decision, |

And I think that leads directly to the conclusion

DIAMOND COURT REPORTERS (916) 498-9288
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- 80

MR. JOBNSTON: But assume it's true. Assume that
at the time they say that} that is the best they can do, in
part because they took a material part of their assets and
paid it to other creditors before confirmation, that is nbt
an adjustment of debt regime that's provided for in
chapter 9., That's not the way I would submit that the
statute works,

THE COURT: Well, you're arguing againsﬁ
confirmation, And if I agreed with you, then I'd say, I'm
sorry, Mr. Levinson. Your plan of adjustment is not
confirmed. Go back and take another swing at the pitch.

MR. JOHNSTON: And if we get to that point, we
will., The gravamen of the argument today‘is that the
creditors who aren't the févored 95 percent in this
hypothetical shouldn't be put in the position of that being
their only remedy. This is the chapter 4 adjustment of
debts of a municipality. It's a two-way street, not a

one~way street. The creditors have protectioné afforded to

-them by the gtatute and they're entitled to be heard on

that. That's where we come out, Your Honor.

_THE COURT:.  Okay. Anything else?

o e

MR. JOHNSTON: I have some remarks on section 903.

T don't know if you want to hear them or not.
THE COURT: Not particularly. I'm not going to

decide this on section 903. I alfeady conceded that my

DIAMOND COURT REPORTERS (%16) 498-9288
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discussion of 903 in the retired employees case was, I
think, unguestionably dictum, that I included to provide my
view of the landscape, Ahd that if I was presented with a
square 903 decision, th%t I wéuld hot be bound by it. I'm
not even bound by the retired employees deciéioh I entered.

Remember, a decision by a trial-judge does not
bind other trial.judges anywhere. It doesn't even bind the
state trial judge in another matter. So I'm free to change
ﬁy mind and be better educated.

MR. JOHNSTON: And I would just say for the
record, we catégorically disagree with the way that CalPERS
interpréts section 903. In the context of a motion like
this —

THE CQURT: Well, I understand that you and
CalPERS are not friends. On another front, I'll be hearing
all about your disagreements.

MR, JOHNSON: And in the confext of this motion,
903 is not remotely called into question, There's no issue
of state control. The State of California has not directed
the City to settle with Mr., Hallon; has not directed the

City to pay Mr. Hallon any amount. It's just not

- e AT i EOLE “ S Hbei e

implicated. So I think I'm safe to leave it at that for now
and note our disagreement on the bigger picture issues,
THE COURT: Well, the City hasn't argued that 903

controls the analysis. CalPERS hes said, please don't talk

DIAMOND COURT REPORTERS (916) 498-9288
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g2

your colleagues want to bat cleanup?

. authorizes you to fix a bar date.

more about 903 until you need to, judge, and you've said
don't talk about 903 until you need to. And I've already

said what I said about 3903 is just talking.

MR. JOHNSTON: Unless you have anything further
for me?

THE COURT: I have nothing further., Do any of

MR. BJORK: Yes, Your Honor. I guess we're into
the afternoon by now. Jeff Bjork from Sidley Austin on
behalf of Assured Guaranty.

Just one additional point to make. 3003

THE COURT: That's a rule,

MR. BJORK: That's a rule. And I, believe it's
incorporated by virtue of chapter 9 in terms of 924, 925 and
the like. The debtor has taken in compliance with the
provisions applicabie in chapter 9 the step to file a list
of creditors .and identify those creditors or those claims
that it disputes.

If‘you set a bar date, and disputed creditors by

operatlon of the code and the rules would be forced to flle

- P S

e Ty T AT e T T

2a

23

24

25

claims, 502 says any party in interest can object to those
claims. 5o we've been in hypbphetical land, but let's just

take this hypothetical one step further.

If that's where we were, a bar date established,

DIAMOND COURT REPORTERS (916) 498-9288
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~ Calendar No. 436

T8o Conarmss } SENATH

~ 8d Session ‘ { No, 407

TO AMEND THE BANKRUPTOY AQT—MUNICIPAL
INDEBTEDNESS

Fosnuary 28 (calondar day, Mazos 5), 1934 —Ordered 1o be printed

Mr, Nusvy, from the Committes on the Judidiary, submitted the
following

REPORT
[To accompany H.R. 5950]

[

The Committes on the Judjciary, having had under consideration
the bill (H.R. 59560) to amerd an act entitled ‘' An act to establish a
uniform a}atem of bankruptoy throughout the United States”,
approved July 1, 1898, and acts amendatory thereof and supplemen-
_tary thereto, repord the spme fevorably to the Sensate and recom-

mond that the bill do pass, ) v :

The purpose and effect of this legislation are set out in House
Report 207, which accompanied this bill in the House of Representa-
tives, and which is hereby adopted as the report of the Committee
on the Judiciary of the Senate, as follows:

The coptroliing purposes of the bill are to provide a forum where distressed
sities, counties, and minor polltioal subdivisions, designated (n the bill s¢ ''{axing
distriote”’, of thoir own volltion, free from all coerolon, may meot with their
sreditors under the necessary 1udioiat control and assiatance {n an effort to effect
an adjustment of tholr finanalal matteras upon a I)lam deemed mutually adyan-
tngeous, If B plan ia agrwd upon by the taxing distrlet and ite creditors holdt
two thirds in smount, of the olaims of eagh olass of Indebtedness, and If the cou
ia matisfied that the plan is workahle and equitable, i may oonfitm the plan, and
the minority oredit'm are bound thereby, . :

The general pian of this bill, as ma%be s from the foregotsg I8 substantially
that of the bills amendatory of the Bankruptoy Aot dealing th rallroads and
dealing with eorporations, which have beor approved by the Hounwe,

TH® CONSTITUTIONAL POWEES AND DUTINA OF JONGRESS
Thezlluu?gg%w quotation 1s taken from sn opinion given by the Attorney (eneral
“App{-mohﬁ:g the question whether Congress may enact any form of bank-
ruptoy legislation applivable to munloipalities, it should be borne in mind that

Con ajone oan effeotlvely net. The Constitution prohibite the Btates from
enaoiing any law ‘impalring the obligation of contracts’; and this prohibltion

' ADD - 14
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2 AMEND BANERUPTOY ACT—MUNICIPAL INDEBTEDNESE

oovers a law disoharging Insolvent debtors from lfabilities inourred prior to it
passage!  (Sturges v, Crowninshield, 4 Wheat, 122,) ‘

The sommittee conocurs {n this opfﬁlon; and {g convinced that beenuse of this
Umitation upon the power of the Stntes contalned in the Fedornl Constitution the
Btates do not possess the power necosssary effootively to doal with the situation
which exlsts with re%nrd to bankrupt taxing districts,

In the hearings bofore the commities It was dlsclosed that s of date March 25,

1083, thera werse soattered nmongt«il Btates, 805 clties, count{eai"taxing diatrict?é

ste., designated in this hill as taxing disériots,’” which were in aetunl dofau
with the number now woll above 1,000, with many othors threatenocd with defnutt,

The committes iz algo convineed that a large majority of holdors of the nbllgs-
tiona of these taxing distriots desire the ensotment of this proposed legislation,

The sommittes has also taken Into conslderation, and regards of grent impor-
tance, the publo necessity of making it possinls for cities, by mutual and effcetive
agreomont with thelr creditors, so to adjnat thieir oxisting indebtedness as fo carry
forward without too burtful a diminution the dissharge of their governmental
duties of fire, pollee, nnd sanitary protection, and eduoation, nnd meet the {n-
cm}asego ?{urden incldent to carlng for those who must secok public nesistanee in
orider ve, '

PTHESR BILL DOEB NOT EXTEND THE FEDERAYL JURIADICPION OVEN TIE STATREH OR
OYER ANY OF THEIR BUBPIVISIONS

These dofaulting taxing districts may now he 'sued by nonresidents fn Fedoral
courts as & private person 1ay ho sued for deht, and by mandamus may be com-
nelled to levy the necossary tax to meet past due obhgations, and their officors
may be sent to jail for sontempt if thoy refuse to proceed to the 5evy and collection
of tha necessary taxes, ,

Pnis bill would suspond tho oxoroise of that Faderal power duying the rensonable

© time provided by the blll whilo a now plan posaibie of heing earriod ont Is in procoss

of formulation,

This bill doss not pormdt a taxing distriet to Lo forced into court. Only upon
fts ownnltiative and potitlon ean a taxing districd bocomo subjeot to the juris-
diotion of the bankruptey court under this bill,

The blll Is not only temporary, made so by & specific Hmitatlon of 2 years, but
I i also apecifleally providod thut as soon as the final decree s enterod in m:?’
cnse the Federal court boforo which the roudjusimont has heen offooted shall
lmmedlateby oeags all ‘jurlsdlobion, loaving tho partios to tholr pressnt and ordi-

les with reforonce to nll mattors sonnected with the plan which may
later come Into controversy. As a further Jimltgtion upor Federal powor and in
reapect for the rights and responalbilitics of the States, 1t Is provided as follows:

{I) Nothing ocontnined i this ehaptor shall bo construod to Umit or Impalr
tho power of any State to control by loglslation or othorwiso any pollttent subidi-
viglon thoreof In tho excrolaa of Ity polltieal. or governmontal powers, lucluding
oxpendibures therefor and Including the power to roquire the approval by any
governmonital agency of tho State of the Nlng of ml{ potition hercunder nne of
any plan of readjustinont, and whonever thero shall axlst or shrll horoafter he
eroated under the law of any State any agency of suolr Stato nuthorlzed to oxor-
clso supervision or control ovor the fikenl ai¥aira of /ll or any pollticnl subdivisions
thoraof, nnd whonovor suoh agonoy his nssumed suoh supervision or ¢ontrol ovor
any poi(tloal subdivision, thon no potitlon of aueh [mlitiou% subdivision may be
recolved herounder unless nocompanied by the written approval of such ngenoy
and no tpian of rendjuatmont shall be put into tompomr?r cffeot or finally confirmed
without the written approval of sioh agenoy of such plana,”

‘Thig bill insofar an 164 coorelve features are concerned s dirosted solely ngainat
the nonconsenting minorlttr holding out, often, for its pound. of flesh agninet tho
judgmont of two thirds of th
to puy according to the prosent terma of ils existing Indebtodness, and in a senso
holding onb against the court of hankruptoy charged by the terms of tho bill that
bofore it may approve i, the tjud;g;a must hear obiec{}:!ona to the plan and find
that the plan is falr and enuitnblo. -

The mechanios of tho bill are substantially those of the two amendmonts to the
&an}l_c{ruptcy Act which are farollior to the House and which have been spproved by

a House,

& other credltors anc! againat n taxing diatriot unable
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MINORITY VIEWS

A minority of the Senate Judiciary Committee, to which was re-
forrod H.R. 6950, to amend the Bankruptoy Act of 1898, as amonded
and supplemented, feels that such bill ought to be rejected.

The recommendation that such bill be rejected is based upon two
propositions: Rirst, that said bill is unconstitutional; second, that the
policy of enncting such legislation is ill-advised,

In support of the position taken by said majority of said subcom-
mitteo, 1t is respectully submitted that the constitutionality of said
bill has been the subject of prolonged and highly controversial dis-
cussion, It is the opmion of the undersigned that the weight of the
authorities ie to the effect that the bill is unconstitutional,

It is proposed by this legislation that any municipality or other
political subdivision of any State, including eny county, city, borough,
village, parish, town, or township, unincorporated tax or slaecml
asseasment distriet, and any school, drainage, irrigation, levee,
sower or paving, sanitary, port, improvoment, or other districts may
file potitions in courts of ,bnnkrupt'ey stating that the taxing district
is insolvont or unable to meet its debts as they mature and that it
is desirous of offecting & plan of readjustment of ite debts upon the
basis of its capacity to pay. Subject to numerous conditions con-
tained in the bill, the judge of the United States district court may
approve or disapprove the petition and the plan for refunding the
debts of the Fomhoning municipality. If the plan be approved, the
final decres of snid court shall discharge the taxing district from those
debts and liabilities dealt with in the plan and upon such confirma-

“tion the provisions of the plan and of tho order of confirmation shall

he binding upon (1) the taxing distriot, and (2) all creditors, secured
or unsecured, whether or not affected by the plan, and whether or not
thoir claims shall have been filed or evidenced, and if flled or svidenced,
whether or not allowod, including creditors who have not, as well as
those who have, aceepted i6, It 1s submitted that tho grant of above
powors to n court of bankruptey is an interference with the powers,
rights, and privileges of tho sovoreign States, ‘

It is acadomie to suggest that the political units named in the bill'
are subdivisions of nnd agencies of the Btate, Such subdivieions and
ngencles are oreated by the State to carry out, in given locelities, the
business and functions of tho State. Their authority is limited %o
tho powers gronted thom under the constitution of the State, its
statutos or by chartor, Such powers must be exercised in strict
complinnee with stich grants of power, Upon no other theory could

tho delegation of the power to tax, being a legislative function, be

delegated to such political units,

By this bill, the Federal courts are empowered to revise and recast
the debts and obligations of the subordinate governmental agencies
of the States, They are empowered to alter and nullify the laws

3
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- theretofore enacted by ths States and the ordinances of the States’

" subordinate governmental agencies exercising the power of taxation,
It proposes to discharge the municipality and its officers from the
duty imposed by State law to levy taxes to pay the debts and obliga-~
tions of the municipality, These tax lovies once fixed become liens
which should not be interfored with nor nullified by Federal govern-
‘mental action, : - _

The opinion of the Attorney Genersl’s office rendered to the
Judiciary Committee of the House attempts to draw a distinction
between the proprietary and public capacities of a municipolity and
concludes as follows; . ‘

In my opinlop the private or propristary capseity of a muniolpality ia suffi-
clently &éiagnat antd dgﬁnitg to bglng It wI)t;h?nptha {:urvﬁ)w of tlx?: ba%kru :toy
power of Congress whero the Btato, as the reprosentative of the numioipal}ty g
governmental functions, has given {ta connent.

It developed at the hearings that there is no recognized or uniform
line of cleavage determining when & municipal unit is acting in a pri-
vate or proprietary capecity and when it is functioning in a publie or
governmental capacity, Such distinction is purely of judieinl origin
to relieve the harsh rule denying recovery against municipdlities %or
nsgligence of inferior officers and servants in the performance of
duties connected with certain public activities. It has no application
to the income, property, contracts, debts, bonds, appropriations, or
tax levies for such public aotivitics, ,

It is impossible to envisage a soversign State s subject.to bank-
ruptey courts. The power of the States and thoir subordinate gov-
ernmontal agoncies to borrow money, ineur obligations, and fix tax
lavies is essonlinlly a function of the sovereign States, logislative in
nature, and cunnot he dolegated to tho juclicial branches of the
Statos, much less to' the judieinl branches of o foreign soversignty.

In view of the above facts, the undersigned are of tho opinion that
the Federal Govornment is without power or authority to exercise
jurisdiction over or interfere with the sovercign States or their sub-
divisions and agoncios as provided in H.R, 5050,

TH¥ POLICY OF T{E BILL

After thorongh public henrings and invostigation, the wndorsigned
are of the furthor opinion that, in thoe ground of policy as woll as
legality, the bill oughf, to be rejeeted, ‘

As 8ot out in tho report of the committos on commoreial law and
bankruptey of tho Amorican Bar Associnlion, which report was
;ngézé:imously ndopted by the association at its nnnual meeling in

The Inovitalle rosults of the operation of munielpal hankruptey must be to
depress tho market for _mm\iufpai) socurities and scriously impafr tho eredit of .
oftles in sound Bnancial hosition,

To this opinion we subscribe, Hven proponents of this legislation
have been candid enough to admit that the passage of cither of the
bills under discussion would affect the credit of solvent cities, would
aot a8 a drag on the sale of wunicipal securities and might demand a
higher rate of interest on such securities, In all probability only a
comparstively small percent of municipalities will take advantage of
the provisions of the bills if enacted, yet the presence of the law on
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the statute books would, in the opinion ‘of- the undersigned,’ cost
investors and solvent municipalities milliorls gf dollgrs,”
‘Municipal securities have always been considered gilt edge invest-

 ments, They have ranked second only to the obligations of the

Federal and State Governments. Probate ‘courts: have for genera-
tions authorized and directed guardians, trustees and hdministrators
to invest the trust funds under their control in munie¢lpsl securities,
The American Legion Endowment Fund - Corporation now has
a?proximatally four and one-half million dollars inveated in the borids
ol municipalities and other political units, The capital é,ﬁ‘f this eor-

oration was contributed by public spirited citizens all' over the

nited States for the purpose of creating an income which is expended
solely for the rehabilitation and child welfare work in connection with
the veterans of the World War. The officers of this fund are strongl
opposed to the passage of this legislation, The funds of seores of
fraternal insurance orders are similarly invested and such fraternal
orders have gone on record as opposed to the bill.

The testimony taken at the hearings did not develop the fact that
this legislation was necessary to avoid universal repudiation of munici-
pal debts, While no witness seemod possessed of very noourate
informntion on the subject, it was stated by the different witnesses
that from 260,000 to '400,000.tu.x'mi distriets would be potentially
subject to this logislation, It is further safe to assume that approxi-
mately 2,000 of such units are in default in the payment of principal
or. interest or hoth on their obligations at this time, It is further
agreed that thore are outstanding approximately $20,000,000,000 of
such municipel securities. In the face of such facts it surely cannot
be argued that legislation of this character i8 univeraally demanded,

The most insistent demand for this legislation comes from cities

which were overdeveloped duringlboo'm dagn when real-estate prices-
o

were pyramided and unressonable and wholly unwarranted publie
improvements were projected upon such pyramided values, ile
it 18 galpa,ble that such oities are at this time seriously involved,
it is the duty of the State to déomse to the relief of such communities
vathor than to invelve the faith and credit of the tens of thousands of
solvent municii)alities throughout the entire country by the passage
of such Fedoral legislation as is hero domanded, It is quite evident
from the decision m the case of Home Building & Loun Assooialion v.
Blaisdell, vondered by the Supreme Cowrt of the United States on
January 8, 1034, that the State, through proper legislation, may
declaro such moritoria ag may afford temporary relief to certain of its
politieal subdivisions, It may also provide for direct relicf to such
municipalities and other political subdivisions, If this be true, we
question the propristy of the Federal Government entering into the
logislation contemplated by the bills under consideration,

Many relinble parties in intereat have very frankly and fearless]
expressed themselves as opyosed to this legislation, Among aud
opponents, may we cite the following:

1, American Bar Assooiation,

2. Amerloan Bankers Assovintion,
3, Chamber of Commeroe of the Unifed Btales,

4. National Fratornal Congress, representing fraternal socletles with 8,000,000’

maembors.

5. Natlonal Aesooiation of Credit Mén, repregenting 20,000 manulacturing,

wholesaling, and banking Institutions,
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6. Ponnsylvanis Fraternal Congress,

7. Obhio Uhamber of Commerce.

8, Tacoma Chamber of Commerce, - '

B‘{ é’anmylvmln Fraternal Qongress, having a conatituensy of 36 fraternal
socioties, ' :

10, Polish Assoclation of America, Milwaukee,

11, Junior Order of American Meohanios, Philadelphia,

12, New England Fraternal Congress,

18, Maryland Fraternal Congress,

14, Wisconsdn Fraternal Cong;ess.

15. Western Catholic Unlon, Peoria, Ii},

18, Degres of Honor Protective Association, St, Paul,

17. Ben Hur Life Asscclation, having $8,000,000 in municlfpal bonds, Craw-
fﬂrdﬁﬂuﬁ, Ind‘ .

18. Association of Indlana Lsﬂyfal Reserve Lifs Ipaurance Companies, having
$27,000,000 invested in raunicipal securitics. - '

19. Anclent Order of United Workmen, haviag $10,500,000 invested in munio-
ipal bonds, Newton, Kans,

As aforeseid, on the ground of policy as well as legality, the under-
signed members of ssid Judiciary Committes feel that said bill ought
- to be rejected, ’

FreEpERIOR VAN Nuvs,
Danier Hasrings.
Ferix Hseerr.

Par McCannan,
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" BANKRUPTCY ACT
‘ P.L. 94-260 ‘ .
interpret it as t-heg have done in the past consistent with the purposes
of Chapter IX and the powers of the court. - :

BECTION ' 83 ‘
The purpose of section 83'S colpied from present section 83(1), is the

same as that of section 82(e). It is to prevent the statute or the court
from interfering with the power constitutionally reserved to the State

by the Tenth Amendment. This section makes it clear that the chapter.

may not be construed to Jimit or impair the power of the State to con-
trol, by legis}ation or otherwise, any municipality, political snbdivi-
sion or publie agency or instrimentality in the exercise of its govern-
mental functions, Any State law that governs municipahties ov
regulates the way in which they may conduct their affairs controls
in al] enses, Likewise, any State ugency that has been given control

over any of the affairs of a municipality will continus to control the

municipality in the same-way, in spite of a Chapter IX petition.

The provise in eurrent section 83 {1), retained here, prohibiting state
coniposition procedures was enacted in response to, and overruled the
holding of the Supreme Coutt in, Faitoute Iron & Steel C'o. v, City of
Asbury Park, 816 U.S. 502 (1942)% In that case, the court upheld a
New Jzérse statute that permitted & binding eomposition of 2 wmnnici-
pelity’s debts upon ths acceptance of a plan by 85% of the municipal-
1ty’s creditors. The composition dealt only with unsecured obligations,
snd the stats statnte prohibited raduction in the principal amount of
the outstanding obligations. The Court refused to go beyond the facts
of the case, holding only that the Contracts Clause of the Constitution
did not prohibit that particular composttion. ) :

The proviso is retsined for the same reason it was enacted by
Congress: ' : '

State adjustment acts have been held to be-valid, but a
bankruptey law under which the bondholders of a munici-
pality are required to surrender or cancel their obligations
should be uniform thronghout the [United] States, ag the
bonds of almost every municipality are widely held, Onlr
under a Federal law should a creditor be foreced to accept
such an adjustment without his consent. -H.R. Rer, No. 2246,

79th Cong., 2d Sess. 4 (1946). ,

BECTION 8+

Section 84 is derived 'i})ﬁnrt from current section 81. Tt sets the eligi-
bility requirements for relief under Chapter IX. The entity that files
must be & political subdivision or public agency or public instrumen-
4, 62 S.Ct, 1179, 86 L.Ed, 1629, '
. - [page 20]
tality of a State. This is not meant to be limiting language, but rather
is meant to be a description of general categories that cover all of the
verious entities now listed in section 81 of current law. The bill also
omits any limitin% reference to the manner by which the indebtness of
the entity is payable, The intention of these two cha-ngfs'ls to broaden
the applicibility of Chapter IX as much ag possible. The entity must

not be prohibited from filing by state law. The reference to a prohibi-

tion by state law recognizes a limitation frequently expressed in the

557
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LEGISLATIVE HISTORY
P.L. 95-508 .- _
In my judgment, the provisions of the statute s it is being amended,
with reéference to fair plans and the spproval thereof, the participa-

tion of the SEC, the optional character of the'appointment of an inde-

pendent trustee, are far superior to the present Chapter X, to the

: gresent combination’of Chapters X and X, and to limited proposals

y the SEC, which in my opinion, do not recognize the extent to which
the insights of 40 years ago are not responsive to today’s neds.

[page 262]
CHAPTER 6. ADJUSTMENT OF DEBTS OF
‘ A MUNICIPALITY, '
1. IntrODUOTION

A procedurs for the adjustment of the debts of a financially dis-
tressed municipality has been a permanent part of the Bankruptcy

Act since 1937.! The troubles of the depression drove many municipal,

units to default on their obligations. Because existing laws did not
provide a procedure for the relief of hard-pressed mimnicipalities, Ceon-
gress responded to their plight with the enactment of a Miunicipal
Bankruptey ‘Act.® The onginal legislation was declared unconstitu-
tional by the Supreme Court,? but a later enactment * was upheld,® and
remained a part of the Bankruptey Act, with minor amendments, until
last year. In the 94th Congress, major amendments to the municipal
bankruptey laws were made © as s result of thé deteriorating financial
plight of-several of the larger cities, most notably New York, Yonkers,
and Detroit.” The amendments adopted last year went fat to modernize

. then existint% procedure, which was “Lopelessly archaic and ynworkable

for all but the smallest entities.” * The Committee Report that accom-
panjed the bill enacted last year explained the néed for a municipal
bankruptey procedure,? and it is not necessary to repeat those con-

siderations here.

The municipal bankruptcy law passed last year was adopted while
the reforms proposed by H.R. 8200 were under consideration. Thus,
many of the provisions in last year’s amendments are derived in Jarge

art from the work of the Commission on the Bankruptey Laws and
}tize Subcommittes on Civil and Constitutional Rights2® The need for
substantive revision this year is not great, and H.R. 8200 carries over
substantially intsct marny of the reforms adopted last year. The
changes that have been made fall into two categories, First, the municl-
pal debt adjustinents chapter, chapter 9 of proposed title 11, is con-
formed generally 'with the revisions in reotganization law contained
in the bill. Current chapter IX. is based largely on ctrrent chapter X
of the Bankruptey. Act, The new chapter 9 is brought into conformity
with proposed chapter 11, governing reorganizations generally. The
changes resulting from this include changes in the financial riles for
confirmation of & plan, and changes in some procedures.

The second basis for change from the bill adopted last year Is the
recent decision of the Supreme Court in National Leagus Cities V.

3 Act nf Auirost 18, 1987, c.B37. 50 Stat. %4

7 Art nf May 94, 1834 o, 845, 4R Stat, 7HR, e L o

» sahton v. Cameron County Water Improvement District Mo, 1, Mg U.S. 518 [46 S.Ct
93, B0 1 B4 3809.1 (1988). o Stat. 654

¢ Aot of Aumnst 16, 17RY, ¢ 857, 50 Rzt A4,

4 Rg).:}".nfu . nited States, AM4 TLR, 27 {1635),

s Pah. L. Na, B4-260. Anxfl & 1976,

~ _ . 6220
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BANKRUPTEY REFORM ACT OF 15878
P.L, 95-59%
: ;’;e HR Rgr, NO. 94~658. #4th Cong., 1st Sess, 4 (2875),

v I
wrd. &t 5.
{page 263] o .
Usery.* In that case, the Court enunciated a stronger policy of , ' J
Federnlism and States’ rights. than -had been stated since the first _
Municipal Benkruptey Act was held unconstitutional in 19362 In - 1
deference to developing ideas of Federaliam, this bill takes greater care
“to insure that there Is no interference in the political or governmental
functions of a municipality that is proceeding under chdpter 9,** or
of the State in its power to control its muricipalities.’*

11, Gawemar DescrmerIoN ' ot ' ‘

Chapter 9 provides s workabhle procedure so that a municipality of
any size that has encountered financial difficulty may work with its
creditors to adjust its debts. Though the chapter is proposed as part
of the bankruptey code and is proposed under the bankruptcy power,*
the term “bankruptey” in its strict sense is really 2 misnomer for a

- ohapter 9 case. Chapter & provides essentially for Federal court pro-
teetion, and supervision of & settlernent hetween the debtor municipal-
ity and a majority of its creditors. A municipal unit cannot lquidate
its assets to satisfy its creditors totally and finally. Therefore, the
primary purpose of chapter 9 is to allow the municipal unit to continue
operating while it adjusts or refinances ereditor claims with minimum
(and in many cases, no) loss to its creditors.

The general policy underlying the municipal debt adjustments chap-
ter is the snme a8 that u.nder{gr ing the reorganization chapter: the
chapter gives the debtor a bre&tii‘ng spell from debt collection efforts
in order that it can work out & repayment plan with its creditors. There
‘nre two major differences from genersl reorganization law: first, the
law must be sensitive to the issue of the sovereignty of the States;
second, 8 municipality is generally not a business enterprise operating
i for profit, and there are no stockholders. These differences dictate some
* limitations on the court’s powers in dealing with a municipal debt
atjustment, and some mo£ﬁcations of the standards governing the

proposal and confirmation of a plan, - o

Thus, the powers of the court are subject to a strict limitation.—
that 0o order or decree may in any way interfere with the palitical or
governmental powers of the petitioner, the property or revenue of the
petifioner, or any income-producing property. The purpose of this
lunitation derives from Asiton v. U%wwron Water fmprovement Dis-
trict No. 1¢ which held the first Municipal Bankruptey Act nnconsti-
tational on the basis of infringement of State sovereignty, This Jimi-

Tation was inclnded in the second Act, and was relied upon in Bekins v.

© United States>* which upheld the second. municipal adjnstments stat-

L ute, ?h:“ Court quoted extensively from the Committee Report on this

oo pomti¥ ,

v InAshionv. Oameron County District, supra, the conrt con--
sidered that the provisions of Chapter IX anthorizing the

—
e A UE. B3 (96 S0 2465, 9 LB 457 (170). See Note, Munictpol Bonkrupte
he Tenih Amendment and the New Federolism, 89 HARY, 1. REV. 1871 (.lsm).m-r P,

** Ashtan v, Catneron Count [ 1gtri ‘s.Ct.
7” PRI (1936).90 nty Weler Improvement District No. !, 288 U.8, 53 58 5.0t

o
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WELR. B200. 95th Cone.. Yof Ress. § 101 (Broposed 11 T.S.C 904),
M ¥d, (proposed 11 L.8.C. 003).
VYLK, Consr. axt, I, § 8, cl. 4.
®298 T.8 513 (163§).
1 304 U.5. 37 [58 §.Ct. Bl1, 82 L.10d, 1137, (1938),
WId, at 45-51 (footootes oraftied).

{f- age 264)

bankruptcy court to entertain proceed'mgs for “readjustipent
of the debts” of “politica] subdivisions” of a State “might
materially restrict 1ts control over its fiscal affairs,” and was
therefors invalid; that if obligations of States or their polit-
ical subdivisions might be subjected to the interference con-
templated by Chspter IX, they would no longer bet “free
to manage their own affairs.” .

In enacting Chapter [IX] the Congress was especially
solicitous to efford no ground for this objection. In the report
of the Committee on the Judiciary of the House of Repre-~
senfatives, which was adopted by the Senate Committes on
the Judicisry, in dealing with the bill ]froposin to enact -
Chapter [IX1, the subject was carefully considered. The
Committeesaid: = .

“

“The Committeé on the Judicisry is not unmindful of the .
sweeping character of the holding of the Suprerns Court above
referred to [in the Ashion case], and believes that H.R. 5969
is not invalid or contrary to the reasoning of the majority
opinion . . . » _

“The bill bere recommended. for passage expressly avoids .
any restriction on the powers of the States.or their arms of

vernment in the exzercise of their sovereign rights snd
Ezties. No interference with the fiscal or governmental af-
fairs of a folitics.l subdivision ig permitfed. The taxing
sgency itself is the only instrumentality which can seek the
benefits of the proposed legislation. No involuntary pro-
ceedings are silowable, and no comtrol -or jurisdiction over
that property and those revenues of the petitioning agency
necessary for essential governmental purposes is conferred
by the bill. ., » , : .

‘We are of the oghinion that the Committes’s points are well
taken and that Chapter [TX] is a valid enactment. The
statute is carefully drawn so as not to impinge upon the
sovereignty of the State, The State retains control of its
fisea] affairs.

The Supreme Court and the Courts of Appeals have made it very
clear that the jurisdiction of the conrt “is strictly limited to disap-
‘ Toving or to approving and carrying out a proposed composition.”
i he bill follows these holdings and retains the limitation on the
court’s power, especially in Light of the more recent decision of the
Supreme Court in Usery streasing the concept, of non-interference by

the Federa] Government with State governmental powers®:

2 Ledo Propertles v. K. K. Crommer & Co., 128 F.2d 110, 113 (5th Oir. 19420,
¥ 426 1.5, ggt(is'w). ? (5th Chr. 1942)
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The filing of the petition operates as an automatic stay of all actions,
judicial or otherwise, and of the commencement or continuation of any
action which seeks to enforce a lien against the petitioner, its property,
its officers, or its inhabitants. This feature is new as well. It gives the
petitioner the breathing spell it may need to get back on its feet finan-
cially, and the time it needs to negotiate and z?1evelop a plan of adjust-
ment with its creditors. » o

The filing of a petition also makes unenforceable certain contractual
provisions, such as those that terminate or modify, or permit a party
to & contract other than the petitioner to terminate or modify, the eon-
tract for the reason that the petitioner is insolvent or has filed a peti-
tion for relief under the Bankruptcy Act. These clauses, known gen-
crally as ipso facto clauses, are often found in the commercial context.
Their existence and enforceability may severely hamper a successful
reorganization or arrangement proceeding under Chapter X or XI,
so0 they are made unenforceable in those chapters, It is unknown how
widespread such clauses are in the municipal context, because they are
usually included only when there is some suspicion on the part of one
contracting party:that the other may become insolvent, and seldom is
such an occurrence found in the municipal context. Nevertheless, it is
felt that their existence could be detrimental to a successful municipal
adjustment, and they are made unenforceable in Chapter IX in the
same way as in Chapter X and XT—only if past defaults in perform-
ance are cured and adequate assurance of future performance is pro-
vided. This gives protection to the other contracting party, wlo may
have entered into the contract relying on the petitioner’s credit, which, -
after a filing, is markedly reduced. - :

1 8 ReP. No. 2094,.85th Cong., 2d Sess., 3505 (1938) ; see 8 Collier, Bankrupicy 4.06[6],
at 890 (l4th rev, ed, 1975).
[page 8]

After the filing of the petition, the court must give notice to the
petitioner’s creditors. The notice is by publication, and by mailing to
those creditors whose addresses are known. Notice is also given to the
Securities and Exchange Commission, and to the State in which the
petitioner is located. The notice to the S.B.C. is designed to allow
1t to participate in an investor protection role. The municipal bond
market is sufficiently interstate in character, involving investors in
much the same way that the corporate bond market does, that it is felt
that the S.E.C, may have an investor protection role to play in munic-
ipal ‘adjustments the same as it does in corporate reorganizations.

The state is formally notified for two reasons. First, because the
language of the eligibility section, section 84, allows an entity to file
if the state has not prohibited it; and because withdrawal of State
consent at any time will terminate the case, it is felt that the State
should formally be put on notice so that it may object if it does not
wish its subdivisions to proceed under a Chapter IX. Second, if the
State does permit the municipality to proceed, the State is notified
in-order that it may participate with the municipality in formulating
and implementing a plan of adjustment in a case in which the peti-
tioner is unable to effect a feasible plan without the State’s assistance.
The intent is to make the proceeding a cooperative one with the State

ifml'lolved to the extent necessary to make the petitioner’s plan success.
ull. :
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