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Rule 3.1 - 3.9 - Advocate

Rule: 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless
there is a basis for doing so that is not frivolous. A lawyer may offer a good-faith argument for
an extension, modification, or reversal of existing law. A lawyer for the defendant in a criminal
proceeding, or the respondent in a proceeding that could result in incarceration, may so defend

the proceeding as to require that every element of the case be established.

Comment: The advocate has a duty to use legal procedure for the fullest benefit of the client’s cause, but
also has a duty not to abuse legal procedure. The law, both procedural and substantive, establishes the
limits within which an advocate may proceed. However, the law is not always clear and never is static.
Accordingly, in determining the proper scope of advocacy, account must be taken of the law’s

ambiguities and potential for change.

The filing of an action or defense or similar action taken for a client is not frivolous merely because the
facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only

by discovery. What is required of lawyers is that they inform themselves about the facts of their clients’
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faith argument for an extension, modification, or reversal of existing law.
Rule: 3.2 Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the

client.

Comment: Although a judge bears the responsibility of assuring the progress of a court’s docket,
dilatory practices by a lawyer can bring the administration of justice into disrepute. Delay
should not be indulged merely for the convenience of the advocates, or for the purpose of
frustrating an opposing party’s attempt to obtain rightful redress or repose. It is not a
justification that similar conduct is often tolerated by the bench and bar. Even though it causes
delay, a course of action is proper if a competent lawyer acting in good faith would regard the
course of action as having some substantial purpose other than delay. Realizing financial or
other benefit from otherwise improper delay in litigation is not a legitimate interest of the

client.
Rule: 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal or fail to correct a false

statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to a tribunal controlling legal authority in the jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing

counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer has offered material
evidence and comes to know of its falsity, the lawyer shall take reasonable remedial

measures, including, if necessary, disclosure to the tribunal

(b) If a lawyer knows that the lawyer’s client or other person intends to engage, is engaging,
or has engaged in criminal or fraudulent conduct related to an adjudicative proceeding
involving the client, the lawyer shall take reasonable remedial measures, including, if

necessary, disclosure to the tribunal.
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not the facts are adverse.
(e) When false evidence is offered, a conflict may arise between the lawyer’s duty to keep the
client’s revelations confidential and the duty of candor to the court. Upon ascertaining that
material evidence is false, the lawyer should seek to persuade the client that the evidence
should not be offered or, if it has been offered, that its false character should immediately be
disclosed. If the persuasion is ineffective, the lawyer must take reasonable remedial
measures. The advocate should seek to withdraw if that will remedy the situation. If
withdrawal from the representation is not permitted or will not remedy the effect of the false
evidence, the lawyer must make such disclosure to the tribunal as is reasonably necessary to
remedy the situation, even if doing so requires the lawyer to reveal information that
otherwise would be protected by Rule 1.6.
Comment: This rule governs the conduct of a lawyer who is representing a client in a tribunal. It also
applies when the lawyer is representing a client in an ancillary proceeding conducted pursuant to the
tribunal’s adjudicative authority, such as a deposition. Thus, subrule (@) requires a lawyer to take
reasonable remedial measures if the lawyer comes to know that a client who is testifying in a deposition

has offered evidence that is false.

As officers of the court, lawyers have special duties to avoid conduct that undermines the integrity of the
adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding has an obligation to
present the client’s case with persuasive force. Performance of that duty while maintaining confidences
of the client is qualified, however, by the advocate’s duty of candor to the tribunal. Consequently,
although a lawyer in an adversary proceeding is not required to present an impartial exposition of the
law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be

misled by false statements of law or fact or evidence that the lawyer knows to be false.
REPRESENTATIONS BY A LAWYER

An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not
required to have personal knowledge of matters asserted therein, because litigation documents
ordinarily present assertions by the client or by someone on the client’s behalf and not assertions by the
lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyer’s own knowledge, as
in an affidavit by the lawyer or in a statement in open court, may properly be made only when the

lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry.
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LEGAL ARGUMENT

Legal argument based on a knowingly false representation of law constitutes dishonesty toward the
tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the
existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a
duty to disclose directly controlling adverse authority that has not been disclosed by the opposing party.
The underlying concept is that legal argument is a discussion seeking to determine the legal premises
properly applicable to the case.

OFFERING EVIDENCE

Paragraph (a)(3) requires that a lawyer refuse to offer evidence that the lawyer knows to be false,
regardless of the client’s wishes. This duty is premised on the lawyer’s obligation as an officer of the
court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate this rule

if the lawyer offers the evidence for the purpose of establishing its falsity.

If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false
evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the
persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer
the false evidence. If only a portion of a witness’ testimony will be false, the lawyer may call the witness
to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer
knows is false. A lawyer’s knowledge that evidence is false can be inferred from the circumstances.
Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in

favor of the client, the lawyer cannot ignore an obvious falsehood.
REMEDIAL MEASURES

Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know
that the evidence is false. Or a lawyer may be surprised when the lawyer’s client, or another witness
called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer’s direct
examination or in response to cross-examination by the opposing lawyer. In such situations, or if the
lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must
take reasonable remedial measures. If that fails, the lawyer must take further remedial action. It is for

the tribunal then to determine what should be done-making a statement about the matter to the trier of
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that the lawyer aids in the deception of the court, thereby subverting the truth-finding process that the
adversarial system is designed to implement. See Rule 1.2(c). Furthermore, unless it is clearly
understood that the lawyer must remediate the disclosure of false evidence, the client could simply reject
the lawyer’s counsel to reveal the false evidence and require that the lawyer remain silent. Thus, the

client could insist that the lawyer assist in perpetrating a fraud on the court.
PRESERVING INTEGRITY OF ADJUDICATIVE PROCESS.

Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that
undermines the integrity of the adjudicative process, such as bribing, intimidating, or otherwise
unlawfully communicating with a witness, juror, court official, or other participant in the proceeding,
unlawfully destroying or concealing documents or other evidence, or failing to disclose information to
the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure, if necessary, whenever the lawyer knows that a person,
including the lawyer’s client, intends to engage, is engaging, or has engaged in criminal or fraudulent

conduct related to the proceeding. See Rule 3.4.
DURATION OF OBLIGATION

A practical time limit on the obligation to rectify the presentation of false evidence or false statements of
law and fact must be established. The conclusion of the proceeding is a reasonably definite point for the

termination of the obligation.
EX PARTE PROCEEDINGS

Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a
tribunal should consider in reaching a decision; the conflicting position is expected to be presented by
the opposing party. However, in an ex parte proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by opposing advocates. The object of an ex parte
proceeding is nevertheless to yield a substantially just result. The judge has an affirmative responsibility
to accord the absent party just consideration. The lawyer for the represented party has the correlative
duty to make disclosures of material facts that are known to the lawyer and that the lawyer reasonably

believes are necessary to an informed decision.
WITHDRAWAL.
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affected by the lawyer’s disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek
permission of the tribunal to withdraw if the lawyer’s compliance with this rule’s duty of candor results
in such an extreme deterioration of the client-lawyer relationship that the lawyer can no longer
competently represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be
permitted to seek a tribunal’s permission to withdraw. In connection with a request for permission to
withdraw that is premised on a client’s misconduct, a lawyer may reveal information relating to the
representation only to the extent reasonably necessary to comply with this rule or as otherwise

permitted by Rule 1.6.
Rule: 3.4 Fairness to Opposing Party and Counsel
A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence; unlawfully alter, destroy, or
conceal a document or other material having potential evidentiary value; or counsel or assist
another person to do any such act;
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a
witness that is prohibited by law;
(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal
based on an assertion that no valid obligation exists;
(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably
diligent efforts to comply with a legally proper discovery request by an opposing party;
(e) during trial, allude to any matter that the lawyer does not reasonably believe is relevant
or that will not be supported by admissible evidence, assert personal knowledge of facts in
issue except when testifying as a witness, or state a personal opinion as to the justness of a
cause, the credibility of a witness, the culpability of a civil litigant, or the guilt or innocence
of an accused; or
(f) request a person other than a client to refrain from voluntarily giving relevant
information to another party, unless:

(1) the person is an employee or other agent of a client for purposes of MRE 8o1(d) (2)(D);

and

(2) the lawyer reasonably believes that the person’s interests will not be adversely affected
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by prohibitions against destruction or concealment of evidence, improper influence of witnesses,

obstructive tactics in discovery procedure, and the like.

Documents and other items of evidence are often essential to establish a claim or defense. Subject to
evidentiary privileges, the right of an opposing party, including the government, to obtain evidence
through discovery or subpoena is an important procedural right. The exercise of that right can be
frustrated if relevant material is altered, concealed or destroyed. Other law makes it an offense to
destroy material for purpose of impairing its availability in a pending proceeding or one whose
commencement can be foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a)

applies to evidentiary material generally, including computerized information.

With regard to paragraph (b), it is not improper to pay a witness’ expenses or to compensate an expert
witness on terms permitted by law. It is, however, improper to pay an occurrence witness any fee for

testifying beyond that authorized by law, and it is improper to pay an expert witness a contingent fee.
Rule: 3.5 Impartiality and Decorum of the Tribunal
A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror, or other official by means prohibited by
law;

(b) communicate ex parte with such a person concerning a pending matter, unless
authorized to do so by law or court order;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;
(2) the juror has made known to the lawyer a desire not to communicate; or
(3) the communication constitutes misrepresentation, coercion, duress or harassment; or

(d) engage in undignified or discourteous conduct toward the tribunal.
Comment: Many forms of improper influence upon a tribunal are proscribed by criminal law. Others
are specified in the Michigan Code of Judicial Conduct, with which an advocate should be familiar. A

lawyer is required to avoid contributing to a violation of such provisions.
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A lawyer may on occasion want to communicate with a juror or prospective juror after the jury has
been discharged. The lawyer may do so, unless the communication is prohibited by law or a court
order, but must respect the desire of the juror not to talk with the lawyer. The lawyer may not engage in

improper conduct during the communication.

The advocate’s function is to present evidence and argument so that the cause may be decided according
to law. Refraining from undignified or discourteous conduct is a corollary of the advocate’s right to
speak on behalf of litigants. A lawyer may stand firm against abuse by a judge, but should avoid
reciprocation; the judge’s default is no justification for similar dereliction by an advocate. An advocate
can present the cause, protect the record for subsequent review, and preserve professional integrity by

patient firmness no less effectively than by belligerence or theatrics.
Rule: 3.6 Trial Publicity

A lawyer who is participating or has participated in the investigation or litigation of a matter
shall not make an extrajudicial statement that the lawyer knows or reasonably should know will
be disseminated by means of public communication and will have a substantial likelihood of
materially prejudicing an adjudicative proceeding in the matter A statement is likely to have a
substantial likelihood of materially prejudicing an adjudicative proceeding when it refers to a
civil matter triable to a jury, a criminal matter, or any other proceeding that could result in

incarceration, and the statement relates to:

(1) the character, credibility, reputation, or criminal record of a party, of a suspect in a
criminal investigation or of a witness, or the identity of a witness, or the expected testimony
of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea
of guilty to the offense or the existence or contents of any confession, admission, or
statement given by a defendant or suspect, or that person’s refusal or failure to make a
statement;

(3) the performance or results of any examination or test, or the refusal or failure of a person
to submit to an examination or test, or the identity or nature of physical evidence expected
to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or

proceeding that could result in incarceration;
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statement explaining that the charge is merely an accusation and that the defendant is
presumed innocent until and unless proven guilty.
(b) Notwithstanding paragraph (a), a lawyer who is participating or has participated in the
investigation or litigation of a matter may state without elaboration:

(1) the nature of the claim, offense, or defense involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) arequest for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is
reason to believe that there exists the likelihood of substantial harm to an individual or

to the public interest; and

(7) in a criminal case, also:

(i) the identity, residence, occupation, and family status of the accused;

(ii) if the accused has not been apprehended, information necessary to aid in

apprehension of that person;
(iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting officers or agencies and the length of

the investigation.

(c) No lawyer associated in a firm or government agency with a lawyer subject to

paragraph (a) shall make a statement prohibited by paragraph (a).

Comment: It is difficult to strike a balance between protecting the right to a fair trial and safeguarding
the right of free expression. Preserving the right to a fair trial necessarily entails some curtailment of
the information that may be disseminated about a party before trial, particularly where trial by jury is
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its safety and measures aimed at assuring its security. It also has a legitimate interest in the conduct of
judicial proceedings, particularly in matters of general public concern. Furthermore, the subject matter

of legal proceedings is often of direct significance in debate and deliberation over questions of public

policy.

Special rules of confidentiality may validly govern juvenile, domestic relations, and mental disability

proceedings, in addition to other types of litigation. Rule 3.4(c) requires compliance with such rules.

Rule 3.6 sets forth a basic general prohibition against a lawyer’s making statements that the lawyer
knows or should know will have a substantial likelihood of materially prejudicing an adjudicative
proceeding. Recognizing that the public value of informed commentary is great and the likelihood of
prejudice to a proceeding by the commentary of a lawyer who is not involved in the proceeding is small,
the rule applies only to lawyers who are, or who have been, involved in the investigation or litigation of

a case, and their associates.

See Rule 3.8(e) for additional duties of prosecutors in connection with extrajudicial statements about

criminal proceedings.
Rule: 3.7 Lawyer as Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary
witness except where:

(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the case; or
(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is
likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.
Comment: Combining the roles of advocate and witness can prejudice the opposing party and

can involve a conflict of interest between the lawyer and client.

The opposing party may properly object where the combination of roles may prejudice that

party’s rights in the litigation. A witness is required to testify on the basis of personal

1 1 1 1 1 1 . . B 1. 1 . 1 . o1 . 1 o1
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Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the
dual role are purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns
the extent and value of legal services rendered in the action in which the testimony is offered,
permitting the lawyers to testify avoids the need for a second trial with new counsel to resolve
that issue. Moreover, in such a situation the judge has firsthand knowledge of the matter in
issue; hence, there is less dependence on the adversary process to test the credibility of the

testimony.

Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required
between the interests of the client and those of the opposing party. Whether the opposing
party is likely to suffer prejudice depends on the nature of the case, the importance and
probable tenor of the lawyer’s testimony, and the probability that the lawyer’s testimony will
conflict with that of other witnesses. Even if there is risk of such prejudice, in determining
whether the lawyer should be disqualified due regard must be given to the effect of
disqualification on the lawyer’s client. It is relevant that one or both parties could reasonably
foresee that the lawyer would probably be a witness. The principle of imputed disqualification

stated in Rule 1.10 has no application to this aspect of the problem.

Whether the combination of roles involves an improper conflict of interest with respect to the
client is determined by Rule 1.7 or 1.9. For example, if there is likely to be substantial conflict
between the testimony of the client and that of the lawyer or a member of the lawyer’s firm, the
representation is improper. The problem can arise whether the lawyer is called as a witness on
behalf of the client or is called by the opposing party. Determining whether or not such a
conflict exists is primarily the responsibility of the lawyer involved. See comment to Rule 1.7. If
a lawyer who is a member of a firm may not act as both advocate and witness by reason of

conflict of interest, Rule 1.10 disqualifies the firm also.
Rule: 3.8 Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by
probable cause;
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such as the right to a preliminary hearing;
(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the degree of the
offense, and, in connection with sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except when the prosecutor is
relieved of this responsibility by a protective order of the tribunal; and
(e) exercise reasonable care to prevent investigators, law enforcement personnel, employees,
or other persons assisting or associated with the prosecutor in a criminal case from making
an extrajudicial statement that the prosecutor would be prohibited from making under Rule
3.6.
(f) When a prosecutor knows of new, credible, and material evidence creating a reasonable
likelihood that a convicted defendant is innocent of the crime for which the defendant was
convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court or authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,

(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and

(ii) undertake further investigation, or make reasonable efforts to cause an investigation,

to determine whether the defendant is innocent of the crime.

(g) When a prosecutor knows of clear and convincing evidence establishing that a defendant
in the prosecutor’s jurisdiction is innocent of the crime for which defendant was prosecuted,
the prosecutor shall seek to remedy the conviction.

(h) A prosecutor’s independent judgment, made in good faith, that the new evidence is not of
such nature as to trigger the obligations of section (f) and (g), though subsequently
determined to have been erroneous, does not constitute a violation of this Rule.

Comment: A prosecutor has the responsibility of a minister of justice and not simply that of an
advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.
Precisely how far the prosecutor is required to go in this direction is a matter of debate. Cf.
Rule 3.3(d), governing ex parte proceedings, among which grand jury proceedings are included.

Applicable law may require other measures by the prosecutor, and knowing disregard of those
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Paragraph (c) does not apply to an accused appearing pro se with the approval of the tribunal.
Nor does it forbid the lawful questioning of a suspect who has knowingly waived the rights to

counsel and silence.

The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate
protective order from the tribunal if disclosure of information to the defense could result in

substantial harm to an individual or to the public interest.

In paragraphs (b) and (e), this rule imposes on a prosecutor an obligation to make reasonable
efforts and to take reasonable care to assure that a defendant’s rights are protected. Of course,
not all of the individuals who might encroach upon those rights are under the control of the
prosecutor. The prosecutor cannot be held responsible for the actions of persons over whom
the prosecutor does not exercise authority. The prosecutor’s obligation is discharged if the
prosecutor has taken reasonable and appropriate steps to assure that the defendant’s rights are

protected.
Rule: 3.9 Advocate in Nonadjudicative Proceedings

A lawyer representing a client before a legislative or administrative tribunal in a
nonadjudicative proceeding shall disclose that the appearance is in a representative capacity

and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
Mich. R. Profl. Cond. 3.1-3.9

Amended September 20, 2018, effective January 1, 2019; amended September 24, 2018,
effective January 1, 2019.
Comment: In representation before bodies such as legislatures, municipal councils, and executive and
administrative agencies acting in a rule-making or policy-making capacity, lawyers present facts, formulate
issues, and advance argument in the matters under consideration. The decision-making body, like a court,
should be able to rely on the integrity of the submissions made to it. A lawyer appearing before such a body

should deal with the tribunal honestly and in conformity with applicable rules of procedure.

Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a court. The
requirements of this rule therefore may subject lawyers to regulations inapplicable to advocates who are not
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