
STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

CRIMINAL DIVISION 
 
PEOPLE OF THE STATE OF MICHIGAN, 
 
   Plaintiff,   Case No. 04-012890-01-FC 
vs.       Hon. Nicolas J. Hathaway 
             
THELONIOUS DESHANE-EAR SEARCY, 
 
   Defendant. 
________________________________________________________________________ 

 
NOTICE OF HEARING 

 
 PLEASE TAKE NOTICE that Defendant’s Motion for Adverse Inference 

Instruction Arising from the Destruction of Evidence will be brought for hearing before the 

Honorable Nicolas J. Hathaway at Wayne County Criminal Justice Center, 5301 Russell, 

Courtroom 405, Detroit, Michigan 48211 on Friday, January 31, 2025 beginning at 9:30 

a.m. or as soon thereafter as counsel may be heard. 

Respectfully submitted, 
 

    LAW OFFICE OF MICHAEL R. DEZSI, PLLC 
 
Dated:  January 2, 2025  /s/ Michael R. Dezsi   

    MICHAEL R. DEZSI (P64530) 
    Counsel for Defendant Searcy 

1523 N. Main St. 
Royal Oak, MI 48067 
(313) 757-8112 
mdezsi@dezsilaw.com 

 
 
 
 
 
 
 
 
 

mailto:mdezsi@dezsilaw.com


CERTIFICATE OF SERVICE 
 

Michael R. Dezsi hereby certifies that on the 2nd day of January, 2025 a copy of 
this Notice of Hearing was filed with the Clerk of the Court and served upon the following 
counsel of record at their email addresses on file via the Court’s E-file and Serve System:  
 
Kym L. Worthy, Wayne County Prosecutor’s Office, wcpaappeals@waynecounty.com  
Jon P. Wojtala, Chief of Research, Training and Appeals, jwojtala@waynecounty.com 
Deborah K. Blair, Wayne County Prosecutor’s Office, dblair@waynecounty.com 
 
 
Dated:  January 2, 2025  /s/ Michael R. Dezsi   
     MICHAEL R. DEZSI (P64530) 
     Law Office of Michael R. Dezsi, PLLC 
     1523 N. Main St. 
     Royal Oak, MI 48067 
     (313) 757-8112 
     mdezsi@dezsilaw.com 
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mailto:jwojtala@waynecounty.com
mailto:dblair@waynecounty.com
mailto:mdezsi@dezsilaw.com
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MICHAEL R. DEZSI (P64530) 
Law Office of Michael R. Dezsi, PLLC 
1523 N. Main St. 
Royal Oak, MI 48067 
(313) 757-8112 Office 
(313) 887-0420 Fax 
mdezsi@dezsilaw.com 
 

STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

CRIMINAL DIVISION 
 
PEOPLE OF THE STATE OF MICHIGAN, 
 
  Plaintiff,       Case No. 04-012890-01-FC 
vs.           Hon. Nicholas J. Hathaway 
 
THELONIOUS DESHANE-EAR SEARCY, 
 
  Defendant. 
_______________________________________________________________________________ 
 
KYM L. WORTHY (P38875) 
JON P. WOJTALA (P49474) 
DEBORAH K. BLAIR (P49663) 
Wayne County Prosecutor’s Office 
Wayne County Criminal Justice Center 
5301 Russell, Suite 200 
Detroit, MI 48211 
(313) 224-8861 
jwojtala@waynecounty.com 
dblair@waynecounty.com               
______________________________________________________________________________ 

 
DEFENDANT’S MOTION FOR ADVERSE INFERENCE INSTRUCTION  

ARISING FROM THE DESTRUCTION OF EVIDENCE 
 

 By and through his counsel, LAW OFFICE OF MICHAEL R. DEZSI, PLLC, Defendant 

THELONIOUS DESHANE – EAR SEARCY hereby files his instant Motion for Adverse 

Inference Instruction Arising from the Destruction of Evidence.  In further support of his motion, 

Defendant submits the accompanying brief.  

Respectfully submitted, 
 

     LAW OFFICE OF MICHAEL R. DEZSI, PLLC, 
Dated:  January 2, 2025  /s/ Michael R. Dezsi   
     MICHAEL R. DEZSI (P64530) 
     Attorney for Defendant  

1523 N. Main St. 
Royal Oak, MI 48067  
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BRIEF IN SUPPORT OF DEFENDANT’S MOTION FOR ADVERSE INFERENCE 
INSTRUCTION ARISING FROM THE DESTRUCTION OF EVIDENCE 

 
I.  FACTS 

 
 Around 9:00 p.m. on September 5, 2004, Jamal Segars was shot to death while riding in 

his silver convertible Corvette down Conner Avenue near Detroit City Airport.  That evening, 

there was a large gathering near the old city airport known as the “Black Party.” Given the traffic 

and pedestrian congestion from the Black Party, the cars on Conner, were crawling along in traffic.  

At the northwest corner of Conner and Whithorn there was a gas station.  On the southwest corner 

of that intersection, there was a party store located at 11742 Conner Ave (Exhibit A, Tutt Report; 

see also Tutt trial testimony at Trial Trans. Vol 2, pg. 23-24).  Just after Segars crossed the 

intersection of Conner and Whithorn, a gunman walked up to his car and fired multiple times 

several of which shots struck Segars in both the head and chest.      

 Several police officers canvassed the crime scene and interviewed several witnesses.  

Around 10:30 p,m., Detroit Police Department Officer Zwicker interviewed Chela Holmes, who 

indicated that she was sitting in traffic on southbound Conner near Whithorn with her friends Doris 

Houchins and Crystal Edmonson when one of her friends yelled, “duck because someone was a 

shooting.”  According to Holmes, she “watched [the shoot(er)] run into that store on the corner.”  

(Exhibit B, Holmes Statement)(“If the camera was on in the store you’ll see him good.  He ran in 

and about 5 minutes later the lights went out.”).  Holmes described the shooter as a black male in 

his 20s, about 5’5”-5’6” med build wearing a white t-shirt, black pants, and low-cut hair (Holmes’ 

description does not remotely match Defendant Searcy).   

 Around 11:20 p.m., Officer Zwicker interviewed Chrystal Edmondson who was riding in 

the car with Chela Holmes.  Edmondson, like Holmes, told Zwicker that she, “heard some gunshots 

so [she]  ducked” and when she looked up she saw a guy in a white t-shirt “run into the store.” 
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(Exhibit C, Edmondson statement).     

 That same night, Officer Zwicker also obtained a “VHS tape” from the party store located 

at 11742 Conner (located at the southwest corner of Conner Ave and Whithorn)(Exhibit D, 

Evidence Tag # E07170504)(the VHS tape from the store has never disclosed to or viewed by the 

defense and forms the basis of the instant motion): 

 

 

 

 

 

 

 

 Just after midnight, Collins also interviewed Latasha Boatright who lived with Ms. Stringer 

at 11029 Whithorn (Exhibit E, Boatright statement).  Boatright, who was standing in the parking 

lot of the party store, saw the shooter approach Segars’ Corvette and fire multiple shots into the 

car.  Boatright also said that she had seen the shooter in the store before the shooting.  Id (“I saw 

him come out the store he had a brown bag with a juice.”).    

 Lab Analysis of Video Evidence 

 On March 11, 2005, Officer Stephen Yakimovich of Detroit Police Department’s Forensic 

Services Section, conducted laboratory analysis of “two VHS tapes recorded[.]” (Exhibit F, Lab 

Analysis of VHS tapes).  According to Yakimovich, he captured several “still images” of a suspect 

from “original video” footage and printed such photos.  Id.  While his report lists ET# 07174504 

(which evidence tag corresponds with the scout car video placed into evidence by Velma Tutt), 
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Yakimovich indicates there were, “[t]wo VHS tapes recorded, one turned over to Sgt. Anderson.”   

 While Yakimovich does not cite/list the VHS tape confiscated by Officer Zwicker from the 

party store (11742 Conner, ET# 07170504), there are several still photos that appear to have been 

taken from the VHS tape confiscated from the party store (Exhibit G, still photos produced by 

DPD in the file labeled “Evidence-Labs” some with the title “Murder 04-289” which 

correspondence to the DPD homicide file for this case). The still photos directly follow 

Yakimovich’s lab analysis report and were produced on pages that were two-hole punched 

suggesting that these photos, both from the scout car and the party store, were all compiled by 

Yakimovich during his lab analysis of the two VHS tapes (as will be described herein, neither the 

VHS tape from the party store nor the still photos contained in the “Evidence-Labs” file were ever 

produced to Defendant prior to his trial in May 2005). 

 Ultimately, Defendant was convicted of first-degree murder by a jury. 

 Several years after Defendant was convicted, a convict named Vincent Smothers confessed 

to the shooting death of Segars near Detroit City Airport in 2004.  Smothers signed several 

affidavits detailing the events of the shooting and that he acted with an accomplice named Jeffrey 

Daniels (who was murdered not long after the Segars shooting).  Based on Smothers’ Affidavit(s), 

Defendant filed a successive Motion for Relief from Judgment and the Court appointed the 

undersigned counsel to represent Defendant for purposes of an Evidentiary Hearing.  

 Despite Smothers’ detailed confession in open court during an Evidentiary Hearing, the 

original trial judge denied Defendant’s Motion for Relief from Judgment which was later reversed 

by the Court of Appeals and remanded for a new trial.  While preparing for re-trial, Defendant 

discovered the existence of the VHS tape evidence tag written out by officer Zwicker.  Given that 

the VHS tape is now missing and/or destroyed, Defendant moved to dismiss these charges based 
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on the suppression of and/or destruction of Brady evidence including the VHS tape. 

   On October 3, 2022, successor Judge Thomas M. J. Hathaway granted Defendant’s 

Motion to Dismiss reasoning that: 

[T]he VHS tapes confiscated by Officer Zwicker was clearly Brady 
material that should have been given to the defense.  [] To date, this 
tape has never been produced or viewed by the defense.  Given these 
facts, the VHS tapes confiscated were clearly Brady materials that 
should have been produced.  These tapes could have exonerated 
defendant. 

 
The Court agrees with defendant’s argument that the prosecution 
bears the brunt of its failure to turn over exculpatory evidence since 
the prosecution and investigating officers were aware of the material 
facts that were withheld from the defense.  Accordingly, the price to 
be paid for this failure falls on the prosecution. 
Importantly, this Court notes that the prosecution contends that there 
is no evidence to “definitively establish that there was a VHS 
recording confiscated from the store located at 11742 Conner” (Pros 
Brief, pg 38).  However, there is an evidence tag from Officer 
Zwicker documenting its existence. 

 
This Court concludes that the damage caused by the suppression and 
withholding of the exculpatory evidence cannot be cured.  
Therefore, it holds that dismissal of the charges is appropriate given 
the severe and deliberate violations of defendant’s due process 
rights that denied him a fair and impartial trial.  Accordingly, this 
Court GRANTS defendant’s motion to dismiss.   

 
(Exhibit H, Opinion and Order Granting Defendant’s Motion to Dismiss, pg 11-14).   
 
 The prosecution appealed the Court’s Order of Dismissal and on December 21, 2023, a 

Panel of the Court of Appeals issued its unpublished decision reversing the Court’s dismissal of 

the charges.  In reversing the trial court’s Order of Dismissal, the Panel held that the proper remedy 

for the discovery violations was a retrial – not a dismissal.  However, as to the missing VHS tape, 

the panel did note:  

[t]he prosecution was unable to provide a feasible explanation for 
these [still] images [that appear to have been taken from the inside 
of a party store]. While the prosecution is correct the laboratory 
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analysis form only reflects one video was analyzed, and it is clear 
the prosecution was in possession of a video from a semi marked 
police vehicle, there was sufficient evidence to determine the Detroit 
Police Department was in possession of video footage from the party 
store.  The trial court did not clearly err by making this finding based 
on the record evidence. 
 
[I]t is clear the video footage was either destroyed or misplaced[.] 

 
People v Searcy, COA Dkt No 363580, 2023 WL 8867424, **5 (Mich App 12/21/23).   
 
 Having reversed the Court’s Order of Dismissal, this matter now returns for retrial.   

Defendant now seeks an adverse inference instruction based on the prosecution’s destruction of 

the VHS tape. 

DISCUSSION AND ANALYSIS 
 

  A party is under a duty to preserve evidence that it knows or reasonably should know is 

relevant to an action, and a party’s failure to preserve such evidence may give rise to an adverse 

inference instruction.  Brenner v Kolk, 226 Mich App 149, 161-62 (1997); see also M Civ JI 6.01.  

An adverse inference instruction is warranted when a party fails to produce evidence and (1) the 

evidence was under the party’s control and could have been produced; (2) the party lacks a 

reasonable excuse for its failure to produce the evidence; and, (3) the evidence is material, not 

merely cumulative, and not equally available to the other party.  Ward v Consol Rail Corp, 472 

Mich 77, 85-86 (2005).   M Civ JI 6.01 embodies this caselaw and should be given in this case as 

Defendant satisfies each of the requirements set forth above. 

 First, it is beyond dispute that the police confiscated a VHS tape from the party store 

located near the scene of the shooting.  This fact is easily established by the red evidence tag 

written up by Officer Zwicker on the right of the shooting confirming that a VHS tape from the 

store was confiscated and placed into evidence.  Despite this documentary evidence that the VHS 

Tape was confiscated and placed into evidence, the prosecution has repeatedly attempted to 
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gaslight the Court by arguing that there is no evidence to confirm the existence of such tape.1   

 As Judge Thomas Hathaway aptly noted in his prior Opinion Granting Defendant’s Motion 

to Dismiss: “the prosecution contends that there is no evidence to ‘definitively establish that there 

was a VHS recording confiscated from the store located at 11742 Conner’ (Pros Brief, pg 38).  

However, there is an evidence tag from Officer Zwicker documenting its existence.”  Still, the 

prosecution proceeded on appeal again asserting that there was no evidence to establish the 

existence of the VHS Tape.    

 Like Judge Hathaway, the Court of Appeals panel also highlighted that, “there was 

sufficient evidence to determine the Detroit Police Department was in possession of video footage 

from the party store.”  The prior rulings from Judge Hathaway and the Court of Appeal both 

establish that the prosecution was, in fact, in possession of the VHS Tape from the store and to 

date there has been no reasonable explanation for its absence.  Defendant thus establishes the first 

two requirements to get an adverse inference instruction.  

 Defendant also easily satisfies the materiality requirement to get an adverse inference 

instruction.  Latasha Boatright testified at Defendant’s preliminary examination that she saw the 

shooter “in the store on the corner.”  Preliminary Exam Trans, pg 62.  In her statement to 

Investigator Dale Collins the day after the shooting, Boatright  said that the shooter came out of 

the store before the shooting, and she thought “he went into the entrance of the store after the 

shooting.”  (Exhibit E, Boatright Statement taken by Investigator Dale Collins).   

 Other witnesses told the investigating officers that the shooter was in store both before and 

                                         
1 The term ‘gaslighting,’ which has become increasingly popular in recent years, comes from the 
1944 film, “Gaslight” in which a husband tried to make his wife believe she was insane when in 
fact she was not.  The term refers to a situation where a person attempts to convince another not 
to believe or accept something that is obvious to own’s own eyes or perception.  For example, 
calling the January 6th attack on the U.S. Capital a “peaceful protest” is a form of gaslighting.   
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after shooting.   Both Chrystal Edmondson and Chela Holmes were in a car headed southbound on 

Conner at the time of the shooting.  Both Edmondson and Holmes were interviewed by Officer 

Zwicker on the night of the shooting and both told Zwicker that the shooter ran into the store after 

the shooting  (Exhibits B and C, Edmonson and Holmes statements taken by Officer 

Zwicker)(Holmes telling Zwicker, “If the camera was on in the store you’ll see him good.  He 

ran in and about 5 minutes later the lights went out.”)(Edmondson telling Zwicker that after she 

heard the shots she “looked up [and] saw a guy in a white t-shirt run into the store.”).    

 Seemingly, after both Edmonson and Holmes told Officer Zwicker that they saw the 

shooter run into the store, Zwicker went to the store and confiscated a “VHS Tape” that he placed 

into evidence as documented by a newly discovered evidence tag (ET#07170504)(Exhibit D).  

Not only was this tape never disclosed or produced to the defense, but at trial APA Muscat went 

on the record and stated, “in regard to discovery, there has been some off-the-record conversations 

about an in-store video.  I’ve never seen a copy of that video, and I have been told by [Sgt] 

Anderson there is not a copy in the Detroit Police’s possession.  So I want to make that clear for 

the record.”2 Trial Trans, Vol 1, pg 119.  Clearly, this was not accurate.   

 Evidence Tag # 07170504 confirm that Officer Zwicker confiscated from the party store 

located at 11742 Conner a “VHS Tape” and placed it into evidence.  On March 11, 2005, Officer 

Yakimovich created several “still images” from two VHS Tapes, which images were also produced 

to the undersigned counsel pursuant to subpoena in preparation for a prior evidentiary hearing 

(Exhibits F and G).  Some of the still images were captured from the dash-cam of the police car 

                                         
2 Defendant believes that APA Muscat’s sua sponte remarks on the record denying the existence 
of an in-store video tape were prompted by the prosecution listening to Defendant’s jail phone 
calls during which he had asked several people to attempt to locate and retrieve any videos from 
the store to offer in his defense.  Clearly, at that point, the VHS Tape was already in the possession 
of DPD and had been tested and turned over to Sgt. Anderson never to be seen again.    
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driven by Officer Hull, but other images appear to have been captured from the “VHS Tape” 

confiscated by Officer Zwicker from inside the store located at 11742 Conner. 

 In particular, the Officer Yakimovich’s file produced pursuant to subpoena, contains his 

report followed by several “still images.” (Exhibit G).  These still images were printed on pages 

that were two-hole punched and included both the still images taken from the police cruiser’s dash-

cam video as well as still images taken from inside a store.  While Yakimovich’s report lists only 

one evidence tag # (ET#07174504; the dash-cam video from the cruiser), clearly the still images 

of an individual matching the shooter’s description captured from inside of a store weren’t taken 

from the dash-cam of the cruiser.   

 On the second page of Yakimovich’s report, he indicates, “two VHS tapes recorded, one 

turned over to Sgt. Anderson.” While it is not entirely clear what “two VHS tapes” he is referring 

to, there is no dispute that Yakimovich’s file contains a series of still images from two different 

VHS tapes; one from the police cruiser (tagged as ET# 07174504), and a second from inside a 

store.  The only logical inference is that the still images of an individual in a white t-shirt inside 

the store came from the VHS Tape confiscated by Officer Zwicker and tagged as ET #07170504.  

The other logical inference to draw from these facts is that after Yakimovich completed his 

analysis of the “two VHS tapes,” both tapes were given to Sgt. Anderson never to be seen again.       

 In sum, several witnesses told investigating officers Zwicker and Collins that the shooter 

ran into the store. One of the witnesses, Chela Holmes in particular, told Officer Zwicker, “If the 

camera was on in the store you’ll see him good[.]” (Exhibit B, Holmes Statement).  Given these 

facts, there can be no dispute that the officers were aware of the exculpatory nature of the VHS 

Tape at the time it was confiscated from the store and placed into evidence.  Moreover, Defendant 

has no other source from which to obtain this evidence.  Thus, Defendant presents a prim facie 



 
 

9 

claim for giving the jury the following adverse inference instruction under M Civ SJ 6.01.   

M Civ JI 6.01 Failure to Produce Evidence  

  The prosecution in this case has not offered the VHS Tape confiscated from the store 

located at 11742 Conner Ave, Detroit. As this evidence was under the control of the prosecution 

and could have been produced by him, and no reasonable excuse for the prosecution’s failure to 

produce the evidence was given, you may infer that the evidence would have been adverse to the 

prosecution. 

CONCLUSION AND RELIEF REQUESTED 

 For all the reasons set forth herein, Defendant requests that the Court grant his Motion for 

Adverse Inference Instruction Arising from the Destruction of Evidence and provide the requested 

adverse inference instruction as set forth herein. 

      Respectfully submitted, 
 

LAW OFFICE OF MICHAEL R. DEZSI, PLLC, 
 
January 2, 2025    /s/Michael R. Dezsi 

MICHAEL R. DEZSI (P64530) 
1523 N. Main St. 
Royal Oak, MI 48067  

        (313) 757-8112 
        mdezsi@dezsilaw.com 
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 PROOF OF SERVICE 

 The undersigned certifies that on the 2nd day of January 2025, Defendant’s Motion for 

Adverse Inference Instruction Arising from the Destruction of Evidence, Index of Exhibits, 

Exhibits A-H and this Proof of Service were filed with the Clerk of the Court and served upon all 

parties to the above cause to the following attorneys of record herein at their respective addresses 

on pleading via the Court’s e-file and serve system: 

Kym L. Worthy, Wayne County Prosecutor’s Office, wcpaappeals@waynecounty.com  
Jon P. Wojtala, Chief of Research, Training and Appeals, jwojtala@waynecounty.com 
Deborah K. Blair, Wayne County Prosecutor’s Office, dblair@waynecounty.com 
 

Respectfully submitted, 
 

     LAW OFFICE OF MICHAEL R. DEZSI, PLLC, 
 
Dated:  January 2, 2025  /s/ Michael R. Dezsi   
     MICHAEL R. DEZSI (P64530) 
     1523 N. Main St. 
     Royal Oak, MI 48067 
     (313) 757-8112 
     mdezsi@dezsilaw.com 
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MICHAEL R. DEZSI (P64530) 
Law Office of Michael R. Dezsi, PLLC 
1523 N. Main St. 
Royal Oak, MI 48067 
(313) 757-8112 Office 
(313) 887-0420 Fax 
mdezsi@dezsilaw.com 
 

STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

CRIMINAL DIVISION 
 

PEOPLE OF THE STATE OF MICHIGAN, 
 
  Plaintiff,      Case No. 04-012890-01-FC 
vs.          Hon. Nicholas J. Hathaway 
 

THELONIOUS DESHANE-EAR SEARCY, 
 
  Defendant. 

_____________________________________________________________________ 
KYM L. WORTHY (P38875) 
JON P. WOJTALA (P49474) 
DEBORAH K. BLAIR (P49663) 
Wayne County Prosecutor’s Office 
Wayne County Criminal Justice Center 
5301 Russell, Suite 200 
Detroit, MI 48211 
jwojtala@waynecounty.com 
dblair@waynecounty.com 
________________________________________________________________________               
 

DEFENDANT’S INDEX OF EXHIBITS  
 

Exhibit Description       Date 
 
A  Evidence Technician Report by Velma M. Tutt   09/05/2004 
 
B  Witness Statement of Chela Holmes    09/05/2004 
 
C   Witness Statement of Chrystal Edmonson   09/05/2004 
 
D  Evidence Tag E07170504 of the “VHS Tape” 
 
E   Witness Statement of Latasha Boatright    09/06/2004 
 
F   Laboratory Analysis by S. Yakimovich    03/11/2005 
 
G  Still pictures included in S.Yakimovich’s report 
 
H  Opinion and Order Granting Defendant’s  

Motion to Dismiss (J. Thomas M.J. Hathaway)  10/03/2022 
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EXHIBIT D 
  





 
 
 
 
 
 
 

EXHIBIT E 
  











 
 
 
 
 
 
 

EXHIBIT F 
  







 
 
 
 
 
 
 

EXHIBIT G 
  























 
 
 
 
 
 
 

EXHIBIT H 
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