21

22

23

24

25

-fhnd there were a numbar of peaple who were doing this?
R I

A There was & couple of females and Yan Fledering and
the other off-duty officer; yes, [ ordered tham out

F the vehicle.

G But O4fFicer Van Fledering was subsequently allowed

to ride to the hospital with wouwy {3 that coresoh

A Cdtor the wvictim wss placed in the vebiZle Van

gebttimg than oub of the vehicie; we just went to the
pvervbody in the vehicle.

M. EVELYRN: I have nothing further.

PR, BEST:  Hothning further.

THE COURT: Thank vou, Officer, you may step

down.

-
-
r—+
o
il
i1
1N
1

i
[
ifi
T
0

T

e

—I
it

THE COURT: Dossg

M. BEST: Yes, your Honor, it does.

THE COURT: Argumsnt?

1j1

MR. BEST: Youwr Honor, the purpose of thi

b

Lt ]

hearing was a Fearson Hearing, res gestae witnasgaes, and

have already provided s factual hasis for this Courbt and 1

s0 again at this time. What [ would like to do is

very briefly review the testimony of the five orficers that

conclude the witnoesses?

-
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we ‘ve heard.

EAS

On the night that the homicide took place

three police units responded. One of the officers, Officer

Lorraine Williams, whoze partner was Jozeph Graver, testitied

t bhe Tirst trial and the second trial. Her testimony 1n

[— g

fhe firet trial is found at pages oo ten 47, and at the s

Frial it s found ab pag? mrF heginning with divect

Hfect that she

i

ey

vy was to the

@ had bzen shot,

cmemlved informabion that = police of

e dossnh Doaysry responded o the

that mhe and ner partre

thyay zaw 2 Dody on e street, that the body had

womee, biat Theey
wan & crowd, that she talked Lo

a bhead wound, Lhat bhers
Fiedering, that sha hzlped pub the body into 2 wagon and

that they conveved the victim to Bt. Johns Hospital. ihiat i

tiqe sun and substance of the testimony at both the first

trisl and the sescond trial.

tified at the first

i

Officer Grayer also te

festify bacaus2 hE Was

=]
[w}
r+

frial. @t the szcond trial e did
on furlough, he was determined not available. The Court

determined that Officer Graver was unavailable at that Time.

'Tﬁ? durt'allowed Defendant and Defense Counsel the

Dpportunity of having his prior tastimony read into the

rocord.  Me. Arduin, Ris hetfense Counsel, talked with

i1

Defendant and they said Lhay cidn‘t wanlk that, so ni

testimony was not read into the record.

64
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Officer Yaklin, who testified at this hsaring,

2 || testified at the first hearing, he did not te stify at the
3l| szcond.
4 Folice Officer Eudle, Yaklin s pariner, didn 't

brial and thers2 was discusaion about

i
<,
i
i
|+
0
il
-
.
]
il
s

5| testity

6 I whether or nob he ehould bz produced =t the second Trlsd.

7 Officer O Connar Aidn 't testify at siihar
gll trizl. His partner, Of i oer Ruklaohy twstified 2t the +ti1r=st
o] trial but not The acomd trial.

10 The testimony that these cificers provided to

12 || ceonci ‘mowery chenr.  Thay 211 received information that

131l & polics nfficer had beaen shot early in the MOFNing. Thavw
14 || responded to the scens. They witnessed the crowd.  Thay

15 1| witnessed the vicktim on the street with a head wolnd . Trey

161l a11 testified, pach and every One, that the primary con
17|l was getting that cfficer into the amergency vehicle amd ta
18l the hospital. One urit conveyed Wwitnesses to the Homiclde

19l section, didn’'t take any statements firom tham. Co both of

pfficers assisted in placing the victim on = stretohar

0 | the

21 putting him in the smargancy wWagon. Thay didn 't witns

4
£

22 the shootlng, they didn 't hear any guin shote, they didn

T o=oe

23 || any flash from a QUi thay didn't ses any assallants, tnsy

24 || didn 't arrest anyone at the scens. We heard testimony trom

25 || several of the afticers that they didn 't arrest anybody at

iy
in
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s

it wasn't there function. Their function was to

the scene, see what was going 0N, and when they did

1|l that they saw the victim and they conveyed him Lo the

4| hospital. That was thair function and that was gractly what

s|| they did.

7l motion to ask this Cowet o deterning that these

Thies Cowt toob trat

g il wore not in facht o2s

1=l At bhis point Towill again argue to

9l motion wnder ardwisanenit. ~b
10 the Court that maced on ths testimony -4 thess officers, on

N what they b servad and what fhey did, TNy

12 || witnesses

H

14l versus Hadley. at 67 Mich. BEE.

15| citation again becagsz [ think 1t ig vary important.

16 va res gestae witness is one who 18 an 8yer

17| witness to saom=a pvent in the continuum of a criminal transs
18 || action and whose testimony will aid in developing & tuli

19 || disclosure of the farts surrounding the alleged commission oOF

ggh;rgedfdffense." That "and" i a very important Wit .

5t. 1n order to

I-r
ili
Ul

21 'ﬁ?r;.,lt provides & two-part
[

LA ==

sstae or not they

i

Ju}

22 detng1he whether witnesses are res

23 tm be an eye-witnass o an event in a ctiminal fransaction.

24 || These officers wWers not. They arrived on the scenz aftter the

25 || transaction had transpired and thay conveyed the vichtim Lo

s
oo
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19

20
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the hospital.

The

SN

their testimony wowld aid in e disclosuwr:2
4

T+ is our position, yourr HONo that thelr

dops not aid in

-
3
e
ﬂ
I[I
M
3
L

what she d

S Tl Cha testifilad arnd the =

ma Loy ifiod at tha first trial. Two ©
{on ah the first rrial.  Theilr

to suspect that

W@ D

WLl e cifferent, S0 W& didmt produce

Counsel production, the Court

have them 1+ you want them. Defense then re

tempt to puild in ervor 1n tinis

this Cc& your Honor , that domsn’'t

S,
boen refervaed Lo by sevaral other Court
at 87 Mich.

Foople versus Carter ,

zgcond part of the Hadley

testlmony,

==l at the

APD s

te=t iz that
af all the ftacts.

while

af tha facts.

id

whern she

poona beial
i L [ SN R

£ the other

partnera w2

zecond trial

Fheis testimony

P aL-TH I Defense
galol oo arnn
[P

r.l ‘L

asted.

cass, and 10 e
work.  Hadley

Feople versus revnolds, &t o= Mich.

App. olé& at

ﬁﬁrﬂét of these cases goes to establish

if he is in & P

J
L1
rr
)
£
s 5,
ﬂ
3
- M
n
i
-
'{]
W
Ie]
it}
i
T
1}
]

observe the Crlmluml transaction, the

prasant during the sntire transaction and 1+

the potential res nostas
accusations.

accused from +alse

the princiole
osition Lo

the testimory oF

Wwitness could oF might protect the
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I would also cite to the Court Feople versus

Heknéndez. 84 Mich. app., Feople versus Harrison, 44 Mich

App. 578, the Cartsr Case, which I have already cited. The

witness going to the res gestas was not present at the

commission of the offense, neither were the ofticers w0
testifisd hefore this Dourt. Ir bl plnds

-] Dimes bo bhae offense. b bad racelwed a ti

=]

Felaved the intormation to the volicze.  Hz had no personal

i3 . The Court

md oany part of the criminal b

bl e

said he was not res gestas,

k]

From the testimony that was offtered betore

§3

Court, and im accord with Feapls versuds Peaims0n and

Foaple versus Carter, it is the pasition of the Feoples that

only one conclusion can be drawny the testimony waz ab the
very most cumulative to that offered by Officer Williams at
the first trial and by the officers who testitfied at the
first trial.

I would indicate to this Court that actions of
Defense Counsel at the second trial waived any guastion thatl

that there was error oF

W
4§
1]
-
m
0
=]
14}
n
t+
0
m
u}

tnéfé?wifne;ses

1Yy

YOLL T an

e ‘p' ) - - .
Court, "I want them here." The Court anaid,

v

them. " Defenze Counzel then waiwvad tham. All of this

takes

il

4

place in a five or ten—page spread of the trial transoripiti

it can’'t be more than five minutes. Hg then rasted. That 1=

48




18

19

20

21

22

23

24

25

15-cv-10766-NGE-MKM Doc # 10-2 Filed 08/10/15 Pg 7 of 17 PgID 194

a ﬁéj?er; had he wanted thess witnesses e could have had
them.. His conduct indicates he didn 't want them because he

bhew what they would testify to. He krew nothing they could

be of-any benefit tao the Defsndant.

say  wWould

e i biis Court dercerminss that

oy
}

iy
R

T

fothis Court

T
1

sy mbondtd havoe T

mvern 1F that

Cmoryy i bhe ba

a narmless ertrof.

v mavE bhasinyoar

Ul owas owvaerwhelaing ol in this case against this

. and [ okRin tho ey wvidence was the testimony

samicns in this svent, two of whom ware in

ot T 3 PLE
the Mhe: tostimony from his compani ons Came L,

“yame, we stole Two cars. The delivery man goit shot b

e didn 't raise his hands fast grough whern we sald,

yviour monay. ' Then hie went on to state that as they werz= on

P

their way home this Defendant was in the
auri, e had rollead the window down, saw the

sawad-—aff shob

id,

)
i

victim on the streef at one-thirty in the morming,

.

which he did. s the victim reached

ired a shotgun blast which

=+

Omfendant
That is tie testimony that conyiched
J.:L_.__

hess Of-

)

= not one word that ie

tepstified hefore this Court that will change thet fach.

e teetified to that oan i

"

There is nothing that these offic

=)
Ji

1
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N ' N

Qnyfkay~be of any assistance to this Defendant. And

are’ the tests gpecified in
The tinal consideration, and ane

undeniable and inescapable, is

vt

prejudice Lo the Defendant for non-production of

eanot For & faillure to sndorsa or oa

el rny wWhether o x ol
it i [~ Mg ut Lat2 ™

.,

endant

« out omlm

o At

Tor derendant when the

detendant is prejudiced, is =ither & post-remand hesris

whether the defendant actually suffered any prejudice.

1#t
ik
-
B
e

is not a potentiality of & preiudice, it iz
"

prejudice.

We believe that the testimony of these

v

that convicted this Defendant was ths

conpanions, 1t was the testimony of .

Medical Examiner {for Hayne County, who btestified

fature of the wound.

~l

been oraiadiced by the aon-peoadochion of the witnssses,

+
=y
[
(B
m

hat the guestion is, iz thers

failure

A

Mas failled to fulfill his responsibilities of whethse bhe

GOy T 2

Fobinson Hearing. We would have the trisal court detsrmina

Thisz

rs establishes thars was no prejudice.  The testimony
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The aim of the criminal justice system is= to
insure that the
quilty are punished and ths innocent go free and are

to insure a fair hrial

jwp

11}

protected. The Feople are responsibl

to a defendant; rot a perfect trial, & fair trial. PFart of

i

the responsibility of Fhat goes to detensa counsal . Atlhempt

e bBuild in error detracts from thab and chouwld ~ot @

L1y whars

vour Honor, thers iE Mo

prajudice, and we would thiz Dourt to so find.

Thank youw, woor Honor.

MEL EVELYRM:  May 1t pleass the Court,

we begin, based upon somE differences I had with my @=lis

pursliant to those discussions, [ wauld ask that the Couet

review the testimony of Officer Williams that has
citaad. I not, read into the ~ecard the tastimony.
Now, with respect to the claimg of the

Frosecution, Mr. Bast did give & Frecitation of the facts axz

Friday, it waz nobt =&

S
recitatian of the fact:

e L% .

and I understand he was

1ji

-5

Jdeaving certain things.

Ore of the things Mr. Best left oult was Lhat,
as the Frosscutor indicated, in the secornd trial apparanbly

there were two sets of witnesses, O what he referred to &%




ts of witnesses. The first =zet I believe he called the

2 cnif;sian witnesses; and he called them the nfusion

1|l witnesses, your Honor, becauss theze people were located at
s || ar rear the scens whers the alleged offenss was supposad to

s\l Rave taken place, and these penple were

anarate from tha vehloles

it wam & white Monte Usrlo.o They were =0 confident th
bed im bhe chass of & white Maonte

g8 || mf thaEin e participats

thab informaticn to the polic=. I'm sorry,

DN Thye i

11 The Froszoutor in the first trial, ocbviously

1l comsistent with the testimony, had to sexplain that 1n an

cove to eunplain the differsnce in thne testimony of t

14 || accomplices hatwsEaen the testimony of tha eye-witness

| 15l telling people that they werae confused, by endeacvoring Lo

16 || convince the Couwrt and the Jury that they wers o

17l that's part of the reason tor this h=aring, your Hono, thhat

1
fae
]
i

18l there was prejudice to the Defendant, amd that the g jud
19 | flowed directly from the Jury s determination in thiz case

- L L . . nl . e '}'_t" =

20 || th n effect they didn’t balieve all the tsstimony of =

nijle

22 TR Now, Mr. Best has discussed and suggested to

23 the Court definitions nf res gestas witnesses, and [ hawva 70

24 || quarrel with People V. Hadl ey. I will only say that

-+
-t
"
:
-
o
-

25 || the law im Michigan ie clear that the definition o
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simple as Mr.

Hadley, that

firet off,

bt 5

iE Elumy wer e

then I

roh

& Poaring To

Best has put to the Court in his excerpt from

ie to say that there had to be aye-witnesses,

would szubmit to the Court that there would

fobinson Hearings or Fearson

thers and not able to sse what was going o0,
Aot winah we call o= , ther we wosaL e T

o ot teatimony Was ARl o

I aEith]

Fiat il beipg bien bo the Tevil of res gashas. One such
Por o was aiven in Fegpile YeErsus Godul . o whioh 18 &

Michigan apogals o o, where they Couwrt steted, "That

althounh the Lerm res gestas WitneEss imcludes all eye-—

witnes

syve-wilbness
located at 78

nerson need nob b

veErsus Rapoon, your Honor, which is

Mich. App. 348, the Court indicated that “"Res

petas witne

™
18

t

t—"'"

1 mony

facts surrounding the &lleqged commi esion

The purpose of

developmant

point in his

will

ot

among other things

5zEs

aid in developing a the

of & charged

Mow, your Honor, I think it is

pge

the purposa

the res
aptly

thie troath, s M. 50

argum=nt , protect the defendant.
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Mow, it is from thst foundation, that
perspective, that vou must start when vou 2xamine the
testimony of any perspective witnese, and it’'= got to be

think, your Homor. And by examining

4

ramined irn contagh,

. L - R -
s@n who have U

this Court can conclade, | think appropeiates

transaction may remain andisclosed.

“rd i this casz the Frosscution has two

VErS1ONSG. Ohne version says that a man was shot from
with Tthree occupants, vellow Torino Ford, black vinyl too.

But 211 the witnesses don’t say that. The people, for the

thing they have to eye-witresses in thisz case, testified and

thay believed, especially in the case of Officer Yan

‘ng, that the shots smanated from a white Mark IV which

thers to chase.

I might alsc add, vour Honor, in the cass o

Feoplas versus Abrago the Towt also stated that evaery

reasonable doubt in arriving at this conclusion as to whether
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a-res gestae witness or not, that every reasonable

‘should be resalved in the favor of andorsing and

witness when the defendant insists

producing a

FrET

rights, as the Frossoutor errad te in the

and this Defendant 's lawyer having wad ved

that

thinlk

thess witnessess producesd.

—
b
—
—
s
[
I
s
z
i
1T
i
45

your Horoe,

a standing

irndicates th

gl

sacond trial

Fright

that there has to be & falr walver of that rioht. amnd I
think that the formal recusst on the record, failing anything

15 suwch a clear statement of irtention to

iz Honae .,

Now, against thnis basckorop, vour Honor,

brroad definition that [ think the cowts in Michigan

articulated in determining and outlining perimeters for re

stae witnesses, [ Lhink that the witnesses here ars

~
]

and they are res witnessse f

gestae witnesses,

Officer Williams, in

i
™
!
i

particul ar reason. That is,

of her testimony that was offered by Mr. Best, testifisd tb

cul arr scene when shs ared

e:was confusion at this parti
at Officer

e 4 0

1 that

Yan Fledering was intoxicated,

oﬁt

doing. At least that iz my recollection of the testims

thz transcript of the second tri:

=

from a reading of

Honor . And she in zerved to impeach one of

J—
75

‘of his mind, that he did not know what he was saving a

2xercisze that
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s OWn witnesszes by suggesting that him, 1in

s at the scens, were in

]
it
]

”'Etfun.with the other witness

fact confused, buttressing Lhe Frosecution’ s theory that th

shots did not come from 2 wiiite Mark IV, they cams from this

yellow Torino witih a black wvinvyl top.

and min o,y Honoe, Ehers was further

testimony that O5+fize” Yar Flader]

witneases saw the ahihe Parl 1Y, having an umabstructad wisw

of that location and actuslly @aw Lne the gun.
Be it Was particular NecREsary in this case

for the Frosscution to grplain that reality. and the

Froszoutar in this particulair Casg sndeavorazd to do that, as
e outlined in his opEning statmment, by suggesting that tnhe
witresses who were at the soens who were in & position ho =ee

what occurred and who he was bourd to bring in as witnesses
by statute, that he was going to endeavor to explain thailr

testimony by impeachment, and that is what Gfficer Williams

testimony in fact did. She was the person who supRos
closest contact with Officer Van Fledering. She was the
whggggstified fhat Officer Van Fladering didn't know

was ‘doina, that he had to be restrained, that he

3

A T
fought with her and that he was visibly intoricated and

TaT AR

In
ad
2
a
[u

bocause he was not aware oF what was going
consaguence his restimony was not to be believed

critical testimony, youw Hlonor.

76
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