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STATE OF MICHIGAN

IN THE RECOhDER'S COURT FOR THE CITY OF DETROIT
|

|
PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff,

vs
CHARLES LEWIS ,
. Defendant.

OPINION

FILE NO. 76-05925

Edward M. Thomas
Judge of the Recorder's Court
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The defendant has filed with the trial court a delayed
motion for a new trial. There are three issues presented al-

leging ineffectivé assistance of counsel at both the trial and

appellate stages. . EaCh_allegation will be addressed separately.
* 1.
A. Defendant's motion and brief with regard to the

first issue divide the issue into two parts--Part A alleging
\

' 1neffect1ve 3331stance of counsel in that counsel failed to file

a written notice Jf a11b1 and Part B alleglng 1neffect1ve as-

-sistance of counsel because there was no motion filed to suppress

. o .
Raymiond Cassabon's!testimony. With regard to the allegation that

' [
notice of alibi was not filed the record is clear that this was

!

the case. The issue then becomes whether such failure was a

I

denial of the defendant's right to effective assistance of counsel.

. The defendant cite% from the trial transcript at Page 74 of Vol-

ume III remarks to’the court By defense counsel, "I will have

further witnesses iyour honor, but not today, I'm sorry; I did-

n't know the prosecutor was going to get through this fast " This

statement by defense counsel is the b331s for his motlon in that
no further Wltnesses were called. Durlng the tr1al the defendant
testified that he pas playing in a band at Local 212 on tﬁe night
of the attempted robbery and shoeting of the cbmplainant{ His

testimony first in?icated that theére were eight band.memberszapd
then six, only one:df whemshe Rnew by name, Michael Hollis. The

others were simply, Gelly, Otis, and Roger who allegedly decllned

to come to court as w1tnesses even though, accordlng to the
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defendant, they th played together for aAyear and a half. 1In
the motion. before the court the witnesses are more fully identi-
fied as Charles Jéﬁkson, Otis Williams, Roderick Brower, Anthony
Davis, - Henry Taylo&, Aaron McCarthy, and Michael Hollis. These
persons woula briné the band members back to a complement of
eight and still do, not account for the witnesses Roger and Gelly
which would be numLersnine and ten. From the inception of the
trial it was evide%t.that alibi was not the defense; and based
upon a reading of %he defendant's testimeny, it is clear that

the statute MCLA 758.20 could not have been complied with. While
all of the case law cited by the defendant is correct with re-
gare to the issue,la_thorouéh reading of the'transcript indicates

that the citations' are not applicable to this case. The issue

raised is w1thout merlt in this court's opinion due to the fact

~ that the trial attorney could not do something that he was not

aware of; and, eveh if he had been, could not substantiate in a

‘manner which would;satiSfy the requirements of MCLA 768.20,

With regard to the endorsement of res gestae w1tnesses

this court flndS there to be no basis for the argument presented

| I

B. As tefthe second allegation that defendant was
denied effective agsistance of counsel because his atterney failed
to file a motion te suppress<Raymond Gassabon'e testimony, this
court is of the opinion thet it is equally ﬁithout merit. Raymond
Cassabon, the comp}ainant, testified that he had not previously |

| 4 ‘ : o
identified the defendant because he did not want to. The issue

|
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of identification was a question for the jury to determine.

S

Had such a motion been made it would surely have been denied
i .

because there is nb basis in law for granting such a motion.

There was no irrep%rable misidentification and the complainant
was not the only watness to testify that the defendant was there
or to identify him in court. Theé jury was aware of all of the
circumstances surrbunding the complainant's identification of
the defendant and made their determination based upon all of

the evidence; which the trial transcript shows Eo_have‘been

substantial.

I1

The last; issue raised ineffective assistance of ap-

pellate counsel_isftotally without merit. The allegation is

. meaningless .and does not contain any issue for this court to

decide. !

The courF having read the motion and ‘the trial tran-
script and being advised of the principles of law cited finds
that the delayed motion for a new trial is unmeritorious for

the stated reasons;and the motion is denied.

; | _ A.:ZZzZ;zwtéfz':zza‘t>i22:ji;¢z<;«/

Edward M. Thomas
Judge of Recorder's Court
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(1) Motion for Relief From Judgment. MCR 6.502(G)(1). Defendant filed a
Motion for Relief From Judgment (MR]) on April 28, 1995 (which was already his
second or third) and states clearly in his brief that his first MR] was denied in
1996. If anything, this court erred in 2000 by allowing a successive MR] from the
defendant when the de:fendant was not entitled to such a filing.

The second reason why defendant’s 2000 MR] did not entitle him to relief

" is that his Motion was completely lacking in either procedural or substantive

merit. Even if the defendant could have defeated the high bar to a successive
MR]J, he did not suffer:a procedural default such as to meet the good cause and
actual prejudice threshold requirements of MCR 6.508(D)(3). Then, defendant
would have had to convince this court (which he did not) that his claims had not
been addressed in a prior appeal or motion, contrary to MCR 6.508(D)(2). Even
had the defendant managed to convince this court (which he did not) that all the
requirements of MCR 6.500 had been met (and those requirements were not met),
defendant’s arguments, were substantively empty, continuing defendant’s thirty-
year tradition of incessant motions, petitions and appeals of absolutely no merit.

Therefore, for all the foregoing reasons, defendant’s Motion to Vacate
Opinion Denying Motion for Relief From Judgment and Reconsideration is
hereby DENIED.

DATED: <€‘ ((\0“ O{O

JUDGE DEBORAH A. THOMAS
CIRCUIT COURT JUDGE

| “©  ATRUECOPY  »
. CATHY M. GARRETT.

i! WAYNE COUNQ CLER ;

' ) \peRUTY orER




STATE OF MICHIGAN
i THIRD CIRCUIT COURT
i CRIMINAL DIVISION
THE PEOPLE OF THE STATE OF MICHIGAN,
| Plaintiff, |
Case No. 76-05890

i " Hon. Deborah A Thomas

CHARLES LEWIS, .
Defendant.
/

ORDER

AT A SESSION OF COURT HELD IN THE FRANK
MURPHY HALL OF JUSTICEON ___ K ~| &~ ©

PRESENT: HONORABLE _JUDGE DEBORAH A. THOMAS
Circuit Court Judge

IT IS HEREBY ORDERED that Defendant’s Motion to Vacate Opinion
Denying Motion for Relief From Judgment and Reconsideration be DENIED.

JUDGE DEBORAH A. THOMAS
Circuit Court Judge

& ATRUE copy

" CATHY M. GARRETT ~
WAYNE COUQ%H \ERK
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THE PEOPLE OF THE STATE OF MICHIGAN

Plaintiff, .
Recorder’s Court
v , Case No. 76-5890
CHARLES LEWIS, , Hon. Daphne Means Curtis
|
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At a,seséion of said court held in the Frank

Murphy H?ll of Justice on FER-01 400¢ s
e
PRESENT: | HONORABLE _ N1 DAFHRE MEANSCURT!

! Recorder’s Court Judge

Before this ?ourt is a Motion_ for Relief from Judgment
pursuant to MCR 6.500 et. seq. .for the following reasons,
defendant’s Motioniis denied.

Upon review oﬁ the file ahd record in said cause,'it appears
to this court thaﬁ the defendant has pursued, without success,
every conceivable form of request for post-conviction relief, all
of which have.beed denied. Furthermore, defendant has neither
raised any new claims having merit, nor any claims or grounds not

disposed of by prior rulings of the court.. As a result, anc
t

without proof of a!retroactive change in the law, this Court r

not grant relief. |MCR 6.508(D)(2).




l
Thus, IT IS ORDERED that defendant’s Motion for Relief from

Judgment is herebyi DENIED.

/Recorder’s Court Judge

-
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1 STATE OF MICHIGAN

IN THE THIRD JUDICIAL CIRCUIT COURT
| CRIMINAL DIVISION

CHARLES UEWIS, !

Plaintiff-Appellee,
' . .c. ND. 76-05890

HON. GERSHWIN A. DRAIN
CHIEF JUDGE
DIANA JUDGE, RECORDS ADMIN MDOC
Respondent-Appellant.

APPLICATION .FOR SATISFACTION.OF . JUDGMENT
AND - DRDER . TO . SHOW . CAUSE - WHY . RESPANDENT . DIANA . JUDGE
SHOWLID . NBT - BE - HEL'D . IN. CRIMINAL  CONTEMPT
PURSUANT . T8 MCR. . 2,620 . AND-MCR.3:306(A)

CHARLES UEWIS #150709
LAKEL'AND CORRECTIONAL FACIUITY
141 FIRST STREET

COLDWATER, MI 49036

DATE SEPTEMBER 15, 2011







- 2. A Court speakg through its written orders. See, Mall v Fortino, 158

Mich App 663, 667; 4OS PWZd 186 (1986). Both Judge Joseph E. Maher and Judge
Gershwin A. Drain spoke ?hrough their orders.

A 3. The Michigan éuurt of Appeals in, In. re.Contempt of Henry, 282 Mich
App 656, 765 Nul.2d 44 (#969), ruled: PA privatévparty, or ths party's attorney
acting in a represantatiGe éapacity, may initiate & criminal contempt praoceeding
for a contempt cammitted:outsida fhe immediate view and presence of the court; a
prosscuting attorney need not initiate proceedings or prosecute a claim for
indirect criminal cantem}t. The MDOC through their agent Diana Judge, Rscard'é
Administrators ars in coatsmpt for rafusing to honor two Courf arders issued by
two different judges of this Eourt |

L. On April 3 Zﬂla tha Honorabla Gershwin A. Drain 1ssuad and signed an
ORDER dismissing Plazntiffla first degree murder conviction. (S=se, Ragister of
Actions, and Court Brder) The Michigan Department e;ﬂCorreﬁtiuns refus95'to-A
ecknauledge that order or cnmply with 1t.

5., The record of:a court, judicially determined to be ragular, must be
accepted as the highéétiand finsl evidence of the facts invelved. See, Floyd v
‘Roberts, 331 Miech 687, SB NGZd 184 (1951). The Plaintiff has a copy of the order
and an entry in the Register of Actions.

6. The order 1ssued by the Honorable Gershwin A. Drain on April 3, 2808
must be complied with byEthe,MDUB. Refusal constitutes contempt of court.

7. Dn Apri’l 4, ;|97B, the Honorable Joseph E. Maher issued an order
Amending the County Jai;‘cradit that the Plaintiff received and gave him 458
days. The ﬂDBC has decidéd'that they sre not gbing to honor the order or respect
this Court's suthority t% iésue such an order.

B. A party must %bey an order of a court with jurisdiction even if the

order is clearly 1ncorr$ct. See, Kirby v Michigan.High School.Athletic.Ass'n,

2,




i
459 Mich 23, 40; 585 Nw2d 290 (1998).
9. The Plaintiff ask this Court to hold the Respondent in contempt. "No
' |
parson may be deprived of 1ifs, liberty, or proprty without due process of law,

WHEREFOGRE, for all of the above reasens the Plaintiff ask this Honorable

Court ta hold the Respondent's in contempt, and have them arrested immediately.




STATE OF MICHIGAN
IN THE THIRD JUDICIAU CIRCUIT COURT
CRIMINAL DIVISION

|
|

CHARLES LEWIS,

Plaintiff-Appellee,
. ! t.c. NO. 76-05898

v
' HON. GERSHWIN A. DRAIN
' : CHIEF JUDBE
DIANA JUDGE, RECORDS ADMIN MDOC ‘ :

Respondent-Appellant.
R P 4

©_ MEMORANDUM.GOF .tAW
! - IN.SUPPGRT
; OF
. APPLICATION: FOR-SATISFACTION OF  JUDGMENT
AND. BRDER . TO . SHOW CAUSE . iHY . RESPONDENT DIANA. JUDGE
SHOULD .NOT BE HELD . IN CRIMINAL CONTEMPT

PURSUANT - 70O MCR . 2,620 AND MCR 3,306(A

P CHARLES UEWIS #150709

: UAKEUAND CORRECTIONAL FACILITY
141 FIRST STREET

COUDWATER, MI 49036

'DATE SEPTEMBER 15, 2011




% | ARGUMENT 1.
|

THE MICHIGAN DEPARTMENT OF CORRECTIONS HAS A LAWFUL DUTY TO
COMPLY WITH THE APRIL &, 1978 ORDER ISSUED BY THE HONORABLE
JOSEPH E. MAHER, AND THE APRIL 3, 2000 DRDER ISSUED BY JUDGE
GERSHWIN DRAIN DISMISSING THE PLAINTIFF'S FIRST DEGREE
MURDER CONVICTION.

STANDARD OF REVIEW. MISCARRIAGE BF JUSTICE.

AThe Plaintiff Ghaflas Uewis, #150709, comes beform this Court and states
that the Michigan Deparément of Corrections is presently holding the Plaintiff
Charles Uewis, #15B8709 abainst'his will, unlawfully. The basis for the unlawful
detention is a convictioﬁ that has been dismiséed. The Court Order issued by the
Honorahle Gershwin A. Dréin 6n April 3, 2060 dismiseing Plaintiff!S First Dsgree
Murder conviction was a:"final'urder,ﬁ in this matter. The MDOC has refused to
acknowledge the order issued by the Honorable Bershwin Drasin or comply.uith the
order. The Raépundant'sihave not explained why they rafuge ta'cémply with the
order ;_ H

The Plaintiff Bh;rles Ueuis, #158709 has a Court order dismissing his
conviction, signed by Jugga Gershwin A. Drain, and certified by the Wayne County
Clerk's office. The Plaiétiff elso has an entry in the Register of Actions, See,
MER B.118(D)(3)(b), "DocFats. A .register of actions raplapas aAdackat.1Mhersver

these rulss or applicabfa atatutes requires entries on a docket, those entries

| : ’
shall be entered on tha register of actions." Alsc see, McCloud v Crosby, 128

Mich 641; 87 N 883 (1901), whers the Michigan Suprems Court ruled:
A certifisd cbpy of part of the journal entriess in the
criminal case, including the rendition of a verdict of not
guilty by dirsction of the court, is admissible, though not

including normal judgment of not guilty and discharge of the
prisener. }

In the above caseitha Michigan Supreme Court ruled that a certified copy
of part af a journal eﬁtry in a criminal cass was snough to show proof of a

|
verdict, In this case the Pleintiff has a complete Register of Action.
1'



The journal of Ethe Recorder's Court is an official record of the

proceadings of that court. See, Attornay Gensral v. Recordsr's.Court. Judge, 341
Mich 461, 67 Nu2d 154 (1951). Doss the Michigan Department of Corrections haQe
the right to d=fy a valih Court Order issued by a Cireult Court Judge? The MDOC
is under the mistaken imﬁressiun that they can pick and chanse.the Court Orders
that they will comply with. |

The order issued by the Honorable Gershwin A. Drain, was not appealed by
the UWayne County Prosecutor's O0ffice. The order was nat appealed by the
Plaintiff. Because, thers was no appeal by anyene, the order bacame final when
the time to appesl ran nuta‘

For Respondent's ta prevai; they must explain why they have not complied
with orders issued by judges of this Court. The respondent's must show that
there is a stestute, court rule, aor cese law that gives them the asutherity te
disregard velid orders issued by fhis Court.

WHEREFORE, for all of the above reasons the Plaintiff ask this Court to

ORDER the MDOC to immediately comply with this Ceurt's Orders.

, -




STATE OF MICHIGAN
IN THE THIRD JUDICIAL CIRCUIT COURT
| CRIMINAL DIVISION'

CHARLES UEWIS,

Plaintiff-Appellee,
o U.e. NO. 76-05890

v
HON. GERSHWIN A. DRAIN

DIANA JUDGE, AND MDOC
CHIEF JUDGE

Respondent-Appellant.
C R /

CBURT . DRDER

At a Session of said Court, held in the .
Third Judicial Circuit Court on this .. day of . - 2011.

Present: The Honurabla GERSHWIN -As - DRAIN
Circuit Court Judge

In the above-enti#led ceuse, for the stated below:
IT IS HEREBY ORDERED tﬁat Plaintiff's Motion For Satisfaction OFf Judgment,
pursuant to MCR 2.620) is GRANTED. And, the MDOC is further ORDERED to
immediately ecomply with this Court's previous order issued on April 3, 2080.

I
I

i ‘ CIRCUIT COURT JUDGE

|
|
i
|
|
|




| STATE OF MICHIGAN
THIRD JUDICIAL CIRCUIT COURT FOR WAYNE COUNTY
CRIMINAL DIVISION

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff,
V. : _ . Case No. 76-05890
! : Hon. Gershwin A. Drian
. CHARLES LEWIS,
" Defendant.
/
ORDER

At a Session of said Court, held in the -
Frank Murphy Hall of Justice on this _* 3 _day of g2 2000

Present: The Honorable GERSHWIN A.-DRAIN
Circuit Court Judge

IT IS ORDERED that Defendant's Motion For Relief from Judgment is hereby GRANTED.
IT IS FURTHER ORDERED, that Defendant's First Degree Murder conviction and Life
Sentence are hereby DISMISSED.

SO ORDERED.

Circuit Court Judge
Third Judicial Circuit Court

 ATRUE COPY
CATHY M. QAARETT
WAYN: QUNTY CLERK

@51 K /PV\AL"‘LU\Q

DEPUTY CLERK




THIRD JUDICIAL CIRCUIT OF MICHIGAN
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. REGISTER OF ACTIONS
CASE No. 76-005890-01-FC
State of Michigan vs. Charles Lewis § Location: Criminal Division
: § Judicial Officer: Ewell, Edward, Jr.
§ Filed on: 08/02/1976
§ Case Number History:
§ Case Tracking Number: 76005890-01
CASE INFORMATION
Offense . Deg Date Case Type: Capital Felonies
1. Homicide - Murzder First Degree -
Premeditated & 08/02/1976 Case Status: 01/01/1900 Final
Arrest: LCT - District Case Number Case Flags: No Dismissal Hearings - Case Data
Needs Verificiation '
PARTY INFORMATION
Lead Attorneys
Plaintiff State of Michigan Kantz, Corinna
(734) 269-9881(W)
Defendant Lewis, Charles
Black Male .
Other Agency Number: 321574 Detroit Police Identification Number
DATE EVENTS & ORDERS OF THE COURT INDEX
04/03/2000 Disposition (Judicial Officer: Drain, Gershwin A.)
1. Homicide - Murder First Degree - Premeditated
Found Guilty by Jury
09/29/2000 Motion For Relief From Judgment
09/29/2000 Filed
04/18/2002 Pecples Reply
04/18/2002 Filed
06/17/2002 Motion For Relief From Judgment
06/17/2002 Denied - Order Signed and Filed
07/03/2003 Application for Leave to File a Delayed Appeal (Circuit)
- 07/03/2003 Denied By The Court Of Appeals
01/27/2004 Application For Leave To Appeal (Circuit)
01/27/2004 Denied By The Supreme Court
02/25/2005 For Superintending Control
02/25/2005 - Filed
- 01/12/2006 Motion to Reconsider
01/12/2006 ! Filed
01/24/2006 Peoples Reply
01/24/2006 . Filed
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01)25/2006
017252006

01/26/2006
01/26/2006

02/15/2006
02/15/2006

02/24/2006

02/24/2006

08/16/2006
08/16/2006

08/16/2006
08/16/2006

08/29/2007
08/29/2007

04/19/2010

10/26/2010

04/11/2011

Peoples Reply

THIRD JUDICIAL CIRCUIT OF MICHIGAN

REGISTER OF ACTIONS
CASE NO. 76-005890-01-FC

!
|
|
|

| Filed

Motion to Reconsider

I! Judicial Assistant Office
Defense Reply l
Filed
Peoples Reply

 Filed

Motion For Relief from Judgment

Denied - Order Signeq and Filed
Motion to Reconsider

Deﬁied - Order Signed and Filed
Brief Or Memorandum of Law

Filed
Motion . .

Court of Appeals order 4/15/10 Motion for reconsideration is denied . Motion to

remand to trial cour for appointment of appellate counsel is denied.

Application For Leave To Appeal (Circuit)
DENIED : .

Case Reassigned
Docket Directive 2011-08

FINANCIAL INFORMATION

No Financial Information Exists
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(a) the una\iailabil:ity, despite the exercise of due diligence, of material
evidence that the prosecutor has reasonable cause to believe will be
available at a later date; or

(b) exceptional circumstances justifying the need for more time to prepare
the state's case,

(5) a reasonable period of delay when the defendant is joined for trial with a
codefendant as to whom the time for trial has not run, but only if good cause
exists for not granting the defendant a severance so as to énable trial within
the time limits applicable, and

(6) any other periods of delay that in the court's judgment are justified by good
cause, but not includilpg delay caused by docket congestion.

(D) Untried Charges Against State Prisoner.

(1) The 180-Day Rule! Except for crimes exempted by MCL 780.131(2), the
inmate shall be brought to trial within 180 days after the department of
corrections causes to be delivered to the prosecuting attorney of the county in
which the warrant, indictment, information, or complaint is pending written
notice of the place of imprisonment of the inmate and a request for final
disposition of the warrant, indictment, information, or complaint. The request
shall be accompanied by a statement setting forth the term of commitment
under which the prisoner is being held, the time already served, the time
remaining to be served on the sentence, the amount 6f good time or
disciplinary credits earned, the time of parole eligibility of the prisoner, and any
decisions of the parole board relating to the prisoner. The written notice and
statement shall be delivered by certified mail.

(2) Remedy. In the event that action is not commenced on the matter for which
request for disposition was made as required in subsection (1), no court of this
state shall any longer have jurisdiction thereof, nor shall the untried warrant,
indictment, information, or complaint be of any further force or effect, and the
court shall enter an order dismissing the same with prejudice.

Rule 6.005 Right to Assistance of Lawyer; Advice; Appointment for
Indigents; Waiver; Joint Representation; Grand Jury Proceedings

(A) Advice of Right. At the arraignment on the warrant or complaint, the court must
advise the defendant 1

(1) of entitlement to a Iawyers assistance at all subsequent court proceedings,
and

(2) that the court will'appoint a lawyer at public expense if the defendant wants
one and is financially unable to retain one.

The court must question the defendant to determine whether the defendant wants
a lawyer and, if so, whether the defendant is financially unable to retain one.

(B) Questioning Defendant About Indigency. If the defendant requests a lawyer and
claims financial inability to retain one, the court must determine whether the

CHAPTER 6 CRIMINAL PROCEDURE Chapter Last Updated
8/24/2012




defendant is indigent. The determination of |nd|gency must be guided by the
- following factors:

(1) present employrnent, earning capacity and living expenses;
(2) outstanding debtsiand liabilities, secured and unsecured;

(3) whether the defen

dant has qualified for and is receiving any form of public
ass1stance :

(4) availability and convertlblllty, without undue financial hardship to the
defendant and the defendant's dependents, of any personal or real property
owned; and _

(5) any other circurns-tances that would impair the ability to pay a lawyer's fee
as would ordinarily be required to retain competent counsel.

The ability to. post bond for pretrial release does not make the defendant |neI|g|bIe
for appointment of a lawyer. o

(C) Partial Indigency. If a defendant is able to pay part of the cost of a lawyer, the
court may require contribution to the cost of providing a lawyer and may establish a
plan for collecting the contribution.

(D)-Appointment or Waiver of a Lawyer. If the court determines that the defendant
is financially unable to retain a lawyer, it must promptly appoint a lawyer and
promptly notify the lawyer of the appointment. The court may not permit the
defendant to make an |nlt|al waiver of the right to be represented by a lawyer
without first :

(1) advising the defendant of the charge, the maxim-um possible prison
sentence for the offense, any mandatory minimum sentence required by law,
and the risk involved in self-representation, and

- (2) offering the defendant the opportunity to consult with a retained lawyer or,
if the defendant is indigent, the opportunity to consult with an appointed
lawyer.

(E) Advice at Subsequent Proceedings. If a defendant has waived the assistance of
a lawyer, the record of each subsequent proceeding (e.g., preliminary examination,
arraignment, proceedings leading to possible revocation of youthful trainee status,
hearings, trial or sentencihg) need show only that the court advised the defendant
of the continuing right to a lawyer's assistance (at public expense if the defendant

" is indigent) and that the defendant waived that right. Before the court begins such
proceedings,

(1) the defendant must reaffirm that a lawyer's assistance is not wanted; or

(2) if the defendant requests a lawyer and is financially unable to retain one,
. the court must app0|nt one; or

(3) if the defendant wants to retain a lawyer.and has the financial ability to do
so, the court must allow the defendant a reasonable opportunlty to retain one.

CHAPTER 6 CRIMINAL PROCEDURE Chapter Last Updated
- 8/24/2012
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The court may refuse to adjourn a proceeding to appoint counsel or allow a

defendant to retain counsel if an adjournment would significantly prejudice the
prosecution, and the defendant has not been reasonably diligent in seeking counsel.

(F) Muitiple Representation. When two or more indigent defendants are jointly
charged with an offense or offenses or their cases are otherwise joined, the court
must appoint separate lawyers unassociated in the practice of law for each
defendant. Whenever two' or more defendants who have been jointly charged or
whose cases have been joined are represented by the same retained lawyer or
lawyers associated in the practice of law, the court must inquire into the potential
for a conflict of interest that might jeopardize the right of each defendant to the
undivided loyalty of the Iawyer The court may not permit the joint representation
unless:

!
(1) the lawyer or lawyers state on the record the reasons for believing that joint
representation in all probability will not cause a conflict of interests;

(2) the defendants state on the record after the court's inquiry and the lawyer's
statement, that they desire to proceed with the same lawyer; and

(3) the court finds on the record that joint representation in all probability will
not cause a conflict of interest and states its reasons for the finding.

(G) Unanticipated Conflict of Interest. If, in a case of joint representation, a conflict
of interest arises at any time, including trial, the lawyer must immediately inform
the court. If the court agrees that a conflict has arisen, it must afford one or more
of the defendants the opportunity to retain separate lawyers. The court should on
its own initiative inquire into any potential conflict that becomes apparent, and take
such action as the interests of justice require.

(H) Scope of Trial Lawyer's Responsibilities. The responsibilities of the trial lawyer
who represents the defendant include

(1) representing the defendant in all trial court proceedings through initial
sentencing,

(2) filing of interlocuto;ry appeals the lawyer deems appropriate, and

(3) responding to any preconviction appeals by the prosecutor. The defendant’s
lawyer must either:

(i) file a substantive brief in response to the prosecutor’s interlocutory
application for leave to appeal, or

(ii) notify the Court of Appeals that the lawyer will not be filing a brief in
response to the application.

(4) Unless an appellate lawyer has been appointed or retained, or if retained
trial counsel withdraws, the trial lawyer who represents the defendant is
responsible for filing p'ostconviction motions the lawyer deems appropriate,
including motions for new trial, for a directed verdict of acquittal, to withdraw
plea, or for resentencmg

(5) when an appellate lawyer has been appointed or retained, promptly making
the defendant’s file, mcludmg all discovery material obtained, available for

CHAPTER 6 CRIMINAL PROCEDURE Chapter Last Updated
8/24/2012
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copying upon request:of that lawyer. The trial lawyer must retain the materials
in the defendant’s file. for at least five years after the case is disposed in the
trial court.

I

(1) Assistance of Lawyer at Grand Jury Proceedings.

(1) A witness called before a grand jury or a grand juror is entitled to have a
lawyer present in the hearing room while the witness gives testimony. A
witness may not refuse to appear for reasons of unavailability of the lawyer for
that witness. Except as otherwise provided by law, the lawyer may not
participate in the proceedings other than to advise the witness.

(2) The prosecutor assisting the grand jury is responsible for ensuring that a
witness is informed of the right to a lawyer's assistance during examination by
written ‘notice accompanying the subpoena to the witness and by personal
advice immediately before the examination. The notice must include language
informing the witness that if the witness is financially unable to retain a lawyer,
the chief judge in the circuit court in which the grand jury is convened will on
request appoint one for the witness at public expense.

Rule 6.006 Video and Audio Proceedings

(A) Defendant in the Courtroom or at a Separate Location. District and circuit
courts may use two-way interactive video technology to conduct the following
proceedings between a courtroom and a prison, jail, or other location: initial
arraignments on the warrant or complaint, arraignments on the information,
pretrials conferences, pleas, sentencings for misdemeanor offenses, show cause
hearings, waivers and adjournments of extradition, referrals for forensic
determination of competency, and waivers and adjournments of preliminary
examinations.

(B) Defendant in the Couﬁtroom - Preliminary Examinations. As long as the
defendant is either present in the courtroom or has waived the right to be present,
on motion of either party,:district courts may use telephonic, voice, or video
conferencing, including two-way interactive video technology, to take testimony
from an expert witness or} upon a showing of good cause, any person at another
location in a preliminary examination.

(C) Defendant in the Courtroom - Other Proceedings. As long as the defendant is
either present in the courtroom or has waived the right to be present, upon a
showing of good cause, district and circuit courts may use two-way interactive
video technology to take testlmony from a person at another location in the
following proceedings: |

(1) evidentiary hearlnc_';s competency hearings, sentencings, probation
revocation proceedmgs and proceedings to revoke a sentence that does not
entail an adjudication of guilt, such as youthful trainee status;
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