obgervation wable to identify ihe shoster, but then you have everyday people

N ]
able to do things extveordinery things vithout trainivg. Poatright acd Jeffries
testluony wost be viewved as belng blas in light of their velationship with

= u

Uitcher. The Hichigen Supreme Court loug ago recognized that it is a scientific
amd Jjudicially secop rmaﬂm fact that there ore serious limitations on the
relicble of eysuitness identification of defendants. People v Franklin Andersoa,

389 Hich 155 (1973). It further recognized the historical and lepal fact that a

igedficant muber of fruccent people have been conwicted of crimes they did not

E.#‘J

conlt based on eyeuitness identificacion. Andevson, at 172.

This denger hsg alse been recognized by the United States Supreme Court.
See, United States v Wade, 388 US 218, 228 (1967). In the instant case, & fair
assesswent of the reliability of alleged eyevitnesses is that they were longtime
friends or had some foxm of prior contact with Defnthony Witcher. Their
Identification testimwny must be vieved as being highly questionable. Defendant
Searcy submits that had his jury hesrd this damning confession from Vincent
Smothers, it is wore likely then wot, no veasonsble juror would fiud him guilty
bayond a ressonable doubt

This Court hes been presented with both a confession from the killer, and
eight alibi witnesses to support Defendant Seacey's claim of actual innccence.
Taken together, these sepavate piecés of evidence support Defendant's claim of
actual innocence sufficisntly to warrant a new trial.

Dafendsnt is sure that the prosecution position as it pertains to the alibi
witnesses evidence and the highly questionable identification evidence, would be
that Defendant Sesrcy's jury has hesrd this evidence, thus, it is not 'new
reliable evidence" under Schlup v Delo, 513 US 298, 316 (1995) Such a position
is of wo moment in .light of the United States Supreme Court's latest

pronouncement in House v Bell, 547 US 518 (2006):

g



“““Sc‘hiwp walies pleie that the habeas coort wust

comeider pll  the evidemce, old and wew,
o o 2 = " A ¥V Pl "
inerinineting  and exculpstocy. .. House, at 333.
(quoting Sehlup, 513 US at 327-1285.
Thus, the question vevarts bosk to uhether Defendant Sssrcy's mew evidence

likely then net that no veassuable jurer would have found him guilty beyoud a

1 . 2. . bl PR W TN | [ NTe I > = 3 2
ceasonable doubt.” Schlup, at 327 In Defendant’'s Searcy s view, his new,
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To satisfy the Schlup standard, a claim of actual imnecence must be both
Yeradible" and “compalling.” See Wouse, 547 US at 321, 538. For the cleim to be
“oredible,” it must be supported by “new relisble evidence-vhether it be
exculpatory sclentific evidence, trustworthy eyevitness accounts, or critical
physical evidence-that was not presented at trial.” Schlup, 513 US at 324. For
the claim to be “compelling,” the defendant must demonstrate that “more likely
than oot, in light of the new evidence, ne reasonable jurovr would find him
guilty beyond a reagonable doubt-or to remove the double negative, that more
likely any ressonsble juror would have reasonable doubt.” 547 US at 538.

Defendant Searcy subiwits that he can show that "no reasoneble juror would
have voted to convict him had Swothers coufession been submitted at his trial.

One must look to Swothers’ cenfession se stated in his affidavit. Swothers
uot oaly states what happen, but how it all came asbout, the name of the persou
whio aided him, how they lazid in wait for the victim. Also in his confession,
Smothers admits that Defendant Seavey played no role in the shooting death of
Jowal Segars, and the dhooting of Brian Minner, wmore importantly, Smothers
states: "I needed to come forward with this mueder as I done in previous cases."
(See affidavit of Vincent Smothers, attached).

10



The previcue case(s) that Smothers was vefercing to ic the cuse of People
¥. Dovontae Sanford, (Vayne County Civeuit Court, decket Mo, 07-015018-FC).
[ P i, I d i L il PRIy by s B
Sanford wus 2016, by Wayne County

Circuit Judge years in prison for four

s N wmhoen S o Vreuwerss . wien Thegsmwcs Gieeay R, T L o e
warders that took place in & house on Runyon street on Detroit's east side.
Cronen Sonnnad  onmin  pomlaned il w{i Einpeang il et oot Wl e R L. S petepns | t
Suniord was WnltLal  belsasis Lbwiil priowll <ol LV bad il D VALEHatzi

Swotlers coufessed, that ke, not Sacford had compitted the muwders. The murders

he has confessed to. In Todd v. Kwame Wilpatrick & City of Detroit, 2012 Mich.
3
ipp. Lexis 234 (2012) (@ whistle blower protection act case). Detroit Police

d investigated Swothers and elicited a confession from him that

fit
=
[
£
=

DEficer Ix
he was hiced by eanother Detroit Police Officer to kill the officer's wife so
that the Officer could collect insurance proceeds and continue an extramarital
affalr focording to Detroit news papers accounts, Mes, Rose Cobbs, a teacher,
and wife of a Detroit Police Officer, was shot and killed outside of a CVS
pharpacy on Dickerson and Jefferson in Detroit while her husband (the police
officer) was inside the stove, After Suothers had confessed to the Cobbs murder
and edoitted that he was hired by the husband to kill the wife, the husband
conmitted sulcide. Deferdant ask that this Court take judicial notice pursuant
te MCR 201(b) of the adjudicative facts regarding Smothers confessions

Vincent Smothers confession at the time he made it was so far contracy to
his pzcuniary or proprietary interest, and subjected him to criminal liability,
that it rendered invalid any criminal lability sgainst Defendant Searcy. This is
¢o because “a reasonable person in Smothers position would mot have made the
confessions unless believing them to be true." The State of HMichigan has
“endorsed Swothers' credibility in People v Sanford, supra, and Todd v Kwame

Wilpatrick & City of Detvoit, supra As the United States Supreme Court observed

i1



"4 confessicn ie like wno other evidence. Indsed,
the defendsnt’'s ouwn confegsion i-,: probably  the
most probative ard damaglug evidemce that can be
admitted agsiast him g.[ijl“., adiuissions of a
defendant coie from the actor himszlf, the most
; TOCRNCIE.. NS S b 5 A . I —— ¥
mmowledzeable  and  unimpzachable  zsource  of
foforaation about his past t.m‘sdu.,:,. Certainly,

t,u;h.m .r.-\;u',q.yu;; E_ =

to da $0." Pultumu_mth, at f.%

A ever present pexil for the ctiminal justice system is the conviction of
an irnocent person. Under our judicial system, two propositions are clear:

is staffed by

le

Justice is the search for the truth ssd the judicial system
fallible hugen belrgs who inevitably err. &8 a consequence of these two
conflicting propositions scme means must exist to exonerate those legally guilty
but zctually inoocent -- bzlancing the interests in finalicy and efficiency with
the interest in fundsmental fairness. "After all, the central purpose of any
system of criminael justice is to convict ths guilty and fresthe innocent.'
Herr&m v Collins, 506 1S 39D, 399 (1993).

Michigan law has been noticeably quiet as to what constitutes "actual
irmocence." Tn 2009, the Michigan Supreme Court issued an crder directing the
Couct of Appeals to consider “Whether a defendant's counstitutional rights are
implicated given that the trial court found a significant possibility that the
defendant is innccent based on evidence defendant's atterney failed to present
at trial. People v Swain, 485 Mich 994 (2209). Oa vemand the Michigan Court of
Appeals locked to federal case lav governing actual innccence claims and
_procedural defaults and theveafter concluded that the defendant had failed to
show a constitutional -::léprivation' People v Swain, 288 Mich App 609 (2010).

The federal standard as to what constitutes a colorable showing of actual

12



doe Schlup was explained by Justice Fermedy in House as follows: &
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deferdant west show that it ig "wore likely thoo wot that any reasonable juror
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would have reasenable deubt" megarding guilt.

The veasonable doubt Eormulation is wnderstandable because the focus of av
innvcence inguivy ls the welghting of the impact of evidence wot givem at trial
n oa peasoneble jJuror fn light of the evidence considered by the jury i

J & JULY

vendering thelr verdict. It is anot the vole of the reviewing court to maks
indeperdent factusl detevmination of lmncceice. To making its innccence inguiry,
as stated sbove, the reviewing court “awst consider all the evidence, old sord
oew; incrimicating and exculpatory, without regard to ites admdssibility at
txial. It is in this area that a federal immocence claim wader Schlup, pacts
compary with the wewly discovered standacd of Cresg. See Souter v Jones, 395

F.3d 577, n.9 (6th Cir. 2005). Furthsrmore, the Souter Court stated the

"[Tle new affidavits do not merely add to the
defense, but also deduct from the prosecution. As
a result, the affidavits can be considered wnew
ralih:bh. evidence' upon which an actual innocence
claims may be based." Souter, at 593

Peior to Mr. Swothere evecuting the affidavie, he contacted Defendsnt
Seavey by letier introeducing himeslf and ewplaining that hie had read his case in
the law libracy vhile reseseching issues and discovered that he was in prison
for the Jamal Segars murdey Tn the letter, Swothers statee that he is in prizon
for "woltiple homicides" and that the Segars murder was comnitted by him and
that Mr. Searcy i¢ in prison for a crime he did not comddt. Swothers goes on in
the letter to stace that he is willing to provide Defendant with an affidavit
“and moce details concerning the crime. (See letter of Vincent Swothers, dated
st 22, 2015, attached).

Tn Sehlup, the Supreme Court held that the standard for actual innocence is

13



ot whether the focts “omuesticnsbly establis Defendent 'z fnnoconse, but
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juzry's ot.’ Schlup,

Although the Schlup standsed is only in the
extravrdingy coase; the Court has cuphasized that the standard does not requice
abeolute certainty about the defendant’s guilt or innccencs. House, at 53%. In
House  the defendant presanted credible new evidence that undermined the

glic "UT‘j,f g verdict. 567 US

£

at 553-5

evidence s

fo Houee, the defendant challenged his corwiction for the mucder of & woman
uhe lived nesr him The vietim's daughter testified that, on the night of the
vopder, hew mother was lured out of the house by a man with a deep voice, like
that of defendant. 547 US ab 523 24, A witness who helped in the search for Mrs.
Macey's body ted that he saw House emerge fram an enbankment nesr vhere the
victim's body wes found, wiping his hands on a cag. 5_3«&? US at 524-25. Yhen the
police :}uuestiomd House, ha told them that he had been with his girlfriend
during the evening of the murder, the girlfriend however, laster told the police
that had in fact left her trailer to go for a wallk at about 10:30 or 10:45 in
the evenlng, the medicsl eraminer had detevmined that Muncey had pro bably died.

According to House girlfriend when he returned to the trailer, he was "hot and

o

panting, did wmot have hie shirt and shoes." At 526-27. Uhen the police
imterviewed House, they ncticed that he had seratches on his srms and legs as
well as a bruise on his right ring finger. Finally, testing by the FBI revealsd
bumen blood of E"Ii,;f:c:&_\;'é type on the pants House had been wearing the night of
the wurder and semen on Muncey's nightgown that wss comsistent with House's

14
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ingk louse, and the Suprewms Couct's

mounbain of evidence geai

finding that he hed intvoduced credible new evidence that wdermived the
>

evidence supporting the jury's vendict, then surely, Defendant Sesvcy has when
applying the Schlup standard and guided by the Supreme Court's application of

that standard in House, coupled with the highly questionsble identification
bestimony, the velationship of some of the witnesses with DeAnthony Witcher, and
the "confession of the pecpetrator of the crime (Vincent Smothers), along with
his confession in Poople w. Sanford (which caused Sanford's release from
prison), end his confessicn to being hired by a Detroit Police Officer to kill
Rose Cebbs, this Court must conclude that it is more likely than not, inm light
of the credible new evidence Defendant Searcy has presented in support of his
motion for & uwew trial, thet any reszsonable jurcr would have harbored a
reasonable doubi about hig guilt.

To Chambers v Miesissippi, 410 U5 284 (1973), the United States Suprenme
Court roled that it wes a denial of due peocess of law te exclude from jury
congideration the confession of another person to the crime for which the
defendant was on trial. US Const., Amendwent, XIV. The Court hearsay rules
cennot constitutionally be applisd to bar admission of awnother person's
confession of involvement in the very actions for which the defendant was on

trial.
15
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Appeals alloved the seme iller's confession vregowding another wucder to be used
ay evidence ia a wlidstle blowsr protestics act case. Ses, Todd v. Kuawe

Kilpatrick & City of Detzoit. To deny 2 new trlal in this case piatdd smount €O

L] a.

courk confeseion of Viecent Swothers,

o

wiing from evideuce the out ok

contracy to Chanbers v Mississippi.
Defendant Searcy has wede 2 ong sheowing that he iz actually ionocent

weder the standard set forth in Schlup end House.

1-p DEFEDANT SEARCY I3 ENTITLED TO AN EVIDEWTIARY

SEARING YO DOVENOP &4 RECCRD FOR OHIS  HENMLY
DISCOVERED/REN RELIADLE EVIDEWCE CLATH.

)

Tt “g unteasonable for & trial court to deterwine the credibility of
witiesses on the bagis of prejudice, and unreasonable state court rulings cannot
be sustsined. Tervy Willizss v Taylor, 529 US 262 (2000)  “If, for exanple, a
stete court males syvidentiary findings withoui conducting a hearing and giving
defendant an opportunity to present evidence, such findings clearly result in an

“unreasonzble determination of the facts. Taylor v Mattox, 366 F.3d 992 (9th Cic.

b2

2004) .
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fundemenial than that of an sccused to pressnt witnesses in his owe defense.™

Heve, Pefendant Searcy hos a witness for his owo defense, one with personal

e

toowledge, the killer himeelf, who swesrs Defendaut bad no role in the killing.

Yel, his fundamentzl cight to present thal witnses in his defence may be denied

- Defendant Searey 1z eatitled to sn evidentisry hesring so that he can
develop 2 record for his sctusl fowocence clsim. See alss In re Troy dAnthoay
Davig, 537 US 482 (2009), vhich provides for evidentiary hearings in light of au

actual innacence clain.
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